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THOUGHTS  01^  THE  COI^STITUTIOI^ 

OF  EHODE  ISLAND. 


It  is  now  more  than  forty  years  since  tlie  Constitution  of 
the  State  was  adopted.  Those  forty  years  have  been  years 
of  extraordinary  progress.  In  1840,  the  population  of  the 
State  was  ] 08,830.  In  1880,  the  population  was  276,710, 
an  increase  of  over  one  hundred  and  fifty  per  cent.  I  have 
not  the  figures  in  regard  to  the  wealth  of  the  State  in  1840, 
but  in  1850,  ten  years  later,  the  true  wealth  was  estimated 
at  $80,508,794.  In  1880,  the  estimate  was  $400,000,000. 
No  other  New  England  State  has  increased  so  rapidly  in 
either  population  or  wealth.  No  other  State  of  the  Union 
has  so  much  wealth  according  to  its  population  or  so  large  a 
population  according  to  its  size.  The  proofs  of  this  prog- 
ress are  patent  to  observation,  in  the  growth  of  cities  and 
villages ;  in  the  increase  of  mills,  factories  and  shops  ;  in 
market,  and  mart,  and  thoroughfare ;  in  improved  modes 
and  means  of  transport  and  inter-communication  ;  in  places 
and  appliances  for  recreation  and  enjoyment ;  in  the  multi- 
plication of  happy  homes  and  magnificent  mansions.  The 
progress  is  not  limited  to  special  classes  or  pursuits ;  but 
the  poor  share  in  it  with  the  rich,  the  country  with  the  city. 
Pauperism  has  been  reduced  to  a  minimum.  The  savings 
banks  show  a  deposit  of  $50,127,806.08.  Every  sort  of 
productive  labor  is  fairly,  if  not  richly,  remunerated.  What 
other  State  is  there  in  which' there  is  a  higher  average  of  hu- 
man happiness?  Let  the  defamers  of  Rhode  Island  tell  us. 
Of  course,  there  may  be  particular  men,  or  particular  classes 


of  men,  who  can  find  elsewhere  more  to  delight  or  instruct 
them  ;  but  what  I  mean  to  ask  is,  not  where  can  the  artist  or  the 
scholar  or  the  man  of  affluence  and  leisure  pass  his  life  with 
the  greatest  profit  or  pleasure,  but  where,  taking  men  in  the 
mass  and  striking  an  average,  is  there  a  happier  people  than 
the  people  of  Khode  Island?  I  repeat,  let  our  defiimers  an- 
swer the  question.  Meanwhile,  the  fact  that  it  can  be  seri- 
ously asked,  is  in  itself  a  practical  refutation  of  their  slan- 
ders ;  for  most  certainly  a  State  that  has  so  greatly  prospered 
cannot  have  been  badly  governed. 

Progress  in  Rhode  Island  has  not  been  merely  a  material 
progress.  Education  has  been  a  matter  of  public  concern. 
Schools  abound,  and  excellent  teachers,  paid  from  the  pub- 
lic purse,  are  everywhere  supplied.  The  people  have  be- 
come a  people  of  readers.  Free  liljraries,  encouraged  and 
endoM-ed  by  the  State,  spring  up  in  village  and  hamlet  to 
satisfy  the  poinilar  thirst  for  knowledge.  Illiteracy  exists, 
without  doubt ;  but  if  any  Rhode  Islander  has  grown  up 
illiterate  during  the  last  forty  years,  the  State  is  surely  not 
to  blame  for  it.  I  confess,  I  do  not  anticipate  the  great  re- 
sults which  some  anticipate  from  a  general  addiction  to  in- 
discriminate reading.  Knowledge,  especially  the  knowledge 
gathered  from  books  and  newspapers,  is  not  power  until  ap- 
plied to  use,  nor  wisdom  xuitil  converted  into  character. 
Knowledge,  however,  merel}'  as  knowledge,  is  a  good,  un- 
less abused,  and  in  Rhode  Island  the  doors  of  knowledge 
are  open  to  all. 

There  is  something  more  indispensable  to  tiie  public  wel- 
fare than  either  wealth  or  education,  namely,  virtue.  The 
imperishable  foundation  of  every  permanent  polity  is  right- 
eousness. I  do  not  care  to  claim  for  Rhode  Island  any  pre- 
eminence in  this  respect.  I  am  too  profoundly  sensible  how 
infinitely  she  falls  below  what  she  ought  to  be,  to  do  it ;  but 
nevertheless,  I  venture  to  think  that  nowhere  else  are  life  and 
property  safer  or  crime  less  prevalent.  The  law  is  efficacious 
without  cruelty,  endeavoring  to  reform  as  \vell  as  to  jiunish 


the  oifender.  A  liberal  charity,  constantly  multiplying  its 
institutions  and  agencies,  ministers  to  the  needs  of  the  suf- 
fering and  the  destitute.  Nowhere  do  men  of  all  ranks  and 
conditions  associate  on  kindlier  terms.  The  State,  faithful 
to  her  fundamental  principle,  is  hospitable  to  every  legiti- 
mate form  of  freedom  in  thought  or  speech.  The  most  ag- 
gressive thinker  can  get  hearers,  even  when  he  gains  no 
disciples.  There  is  no  surer  test  of  magnanimity  than  this. 
Sometimes  one  is  led  to  fear  that  a  plethora  of  riches,  pam- 
pering the  senses  with  luxury  and  the  mind  with  delicate 
delights,  may  destroy  the  mauHer  virtues  without  which  pros- 
perity is  a  delusion.  Doubtless  the  danger  threatens  and 
ought  to  be  counteracted  by  every  sort  of  virile  exercise 
and  discipline.  Bnt  fortunately,  as  yet,  it  only  threatens  ; 
for  we  all  know,  and  are  all  proud  to  know,  that,  in  the  re- 
cent war  for  the  Union,  as  well  as  in  the  earlier  war  for  in- 
dependence, the  men  of  Rhode  Island  were  still  conspicu- 
ous, among  the  bravest  of  their  comrades,  for  the  heroic 
courage,  the  fortitude,  the  patriotism  and  the  generous  self- 
devotion  with  which  they  everywhere  acquitted  themselves. 
"The  tree  is  known  by  its  fruits."  Judged  by  this  crite- 
rion, approved  alike  by  inspired  wisdom  and  practical  expe- 
rience, the  State  has  no  reason  to  fear  comparison  with  her 
sisters.  But  there  are  those  who  reject  this  criterion. 
They  hold  that  a  tree  may  bring  forth  good  fruit  and  j'et  be 
a  bad  tree,  if  it  differs  from  what  they  think  it  ought  to  be, 
and  so  they  condemn  it,  as  fit  only  to  be  up-rooted  and  de- 
stroyed. They  think  the  prosperity  of  the  State  is  no  proof 
that  its  government  is  good.  They  dislike  the  constitution 
because  it  does  not  correspond  with  theii-  conception  of  what 
it  ought  to  be,  and  therefore,  regardless  of  the  benefits  which 
have  accrued  from  it,  and  of  the  political  customs  and  habi- 
tudes of  the  people,  thej^  denounce  it  as  an  instrument  of 
iniquity,  and  disparage  its  authors,  the  fathers  whom  we 
have  been  taught  to  venerate,  as  men  of  narrow  mind  and 
illiberal  spirit.     They  prefer  theory  and  sentiment  to  prac- 


tical  policy  and  experience.  Tliey  liate  the  constitution  be- 
cause their  feelings  have  been  exasperated  against  it.  But 
if  feeling  is  to  be  the  criterion,  there  is  feeling  for  the  con- 
stitution and  its  authors  as  well  as  against  them.  Indeed, 
it  sorelj'  tries  the  feelings  of  some  of  us,  who  are  not  too 
young  to  remember  what  port  of  men  they  were,  the  mak- 
ers of  the  constitution,  now  so  flippantly  maligned,  and  who 
are  not  too  dull  of  discernment  to  see  what  sort  of  men  they 
are  who  presume  to  malign  them, —  it  tries  our  feelings,  I 
say,  when  we  hear  those  many  respectable  citizens,  the  intelli- 
gent legislators,  learned  lawyers  and  sagacious  statesmen  of  a 
former  generation,  all  of  them  enlightened  lovers  of  the  State, 
Rhode  Islanders  to  the  marrow,  so  wantonly  contemned  and 
calumniated  in  their  graves.  But  this  is  sentiment.  It  no 
more  follows  that  the  constitution  is  good  because  some 
of  us  have  learned  to  respect  and  revere  its  authors,  than 
that  it  is  bad  because  others  have  learned  to  despise  and  re- 
vile them.  It  is  good  or  bad,  not  according  as  the  men  who 
made  it  were  good  or  bad,  but  according  as  it  works  well  or 
ill :  though  most  assuredly  it  behooves  us,  if  its  authors  were 
■wise  and  patriotic  men,  not  to  condemn  it  until  we  have  Urst 
ascertained  and  carefully  considered  the  reasons  which  led 
them  to  make  it  as  they  did,  and  until,  enlightened  by  this 
study  as  well  as  by  our  own  experience,  we  are  satisfied  that 
their  work,  however  well  intended,  has,  in  its  i)ractical  oper- 
ation, turned  out  to  be  a  failure. 

The  constitution  was  not,  as  it  has  been  ignorantly  called, 
a  mere  partisan  instrument.  It  was  the  crowning  work  of 
the  Law  and  Order  party, — a  party  containing  some  of  the 
liest  elements  of  both  the  great  parties  of  the  day.  Demo- 
crats like  James  Fenner,  John  Brown  Francis,  Elisha  K. 
Potter,  Eichard  W.  Greene,  and  Francis  Wayland,  were  as 
prominent  in  the  party  as  AVhigs  like  John  Whipple,  James 
F.  Simmons,  Samuel  Ames,  William  G.  Goddard,  Henry  B. 
Anthony  and  Thomas  A.  Jenckes.  A  person  can  have  no 
excuse  for  speaking  of  these  men  as  narrow-minded,  except 


that  he  speaks  rashlj',  without  knoAving  them.  They  ar- 
dently loved  the  State,  and  if  they  put  peculiar  provisions 
in  the  constitution,  we  may  be  sure  that  they  put  them 
there,  not  because  they  were  political  bigots  or  aristocrats, 
but  because  they  thought  the  good  of  the  State  demanded 
them.  And,  therefore,  again  remarking  that  the  constitu- 
tion, because  made  or  adopted  by  such  men,  deserves  to  l^e 
studied  before  it  is  condemned,  I  wish  to  inquire  into  the 
reasonableness  of  some  of  its  provisions  which  have  been 
violently  attacked. 

The  principal  objection  brought  against  the  constitution 
is,  that  the  naturalized  citizen  has  no  right  to  vote  under  it 
unless  he  is  the  owner  of  a  freehold  estate  in  land  of  the 
clear  total  value  of  one  hundred  and  thirty-four  dollars,  or, 
of  the  clear  annual  rental  value  of  seven  dollars ;  whereas 
the  native  citizen,  otherwise  qualified,  is  permitted  to  vote 
on  the  payment  of  a  tax  of  one  dollar,  assessed  on  his  real 
or  personal  property  or  on  him  personally  as  a  registry 
voter.  This  discrimination  between  the  native  and  the  nat- 
uralized citizen  is  denounced  as  invidious,  impolitic  and  un- 
just. The  discrimination  originated,  not  in  any  curtailment 
by  the  constitution  of  the  right  of  suflrage,  but  in  an  exten- 
sion of  it ;  the  extension  being  conceded  only  in  favor  of  the 
native  citizen.  We  are,  therefore,  to  inquire  why  it  was 
that  our  fathers,  when  they  extended  the  right  of  suifrage, 
did  not  extend  it  to  all  the  citizens  alike,  and,  having  ascer- 
tained why  they  discriminated  between  the  native  and  the 
naturalized,  to  consider  whether,  in  the  light  of  their  rea- 
sons for  it,  the  discrimination  is  to  be  regarded  as  invidious, 
impolitic  and  unjust. 

I  was  but  a  boy  when  the  constitution  was  adopted  ;  but 
the  time  was  full  of  interest  for  boys  as  well  as  men,  and  I 
remember  what  was  said.  If  Rhode  Island  had  been  simply 
an  agricultural  state,  like  Vermont  or  New  Hampshire,  I 
think  there  would  have  been  no  discrimination.  The  immi- 
grants into  such  states  are   not  numerous,  and,  scatterin"; 


abroad,  they  quickly  identify  themselves  with  the  native 
population,  ceasing  to  be  a  distinct  element.  They  thus  be- 
came assimilated  to  the  native  citizens  in  interest,  feeling 
and  opinion,  and  may  be  safel}'  trusted  with  an  equal  right 
of  suffrage.  If  Rhode  Island  had  been  a  large  State,  like 
Massachusetts,  possibly  she  might,  though  a  manufacturing 
State,  have  foregone  any  discrimination,  trusting  to  her  nu- 
merous native  population  to  ballast  the  body  politic  and  in- 
sure stability.  But  Rhode  Island  was  both  a  small  and  a 
manufacturing  State,  and  therefore  she  considered  it  a  mat- 
ter of  prudent  policy  to  give  a  larger  right  of  suffrage  to 
her  native  than  to  her  naturalized  citizens.  Our  fathers  ar- 
gued in  this  wise,  that  the  State  being  small,  the  native  pop- 
ulation would  be  small,  and  that  the  rapidly  increasing 
numljcr  of  citizens  of  foreign  birth,  congregating  in  villages 
and  acting  together,  would,  with  an  equal  right  of  suffrage, 
hold  the  balance  of  power  and  might  easily  wield  a  control- 
ling inffuence.  The}'  were  unwilling,  however  democratic- 
ally inclined,  to  surrender  the  State  into  the  hands  of  men, 
born  and  bred  abroad,  and  therefore  unfamiliar  with  our  in- 
stitutions. 

Our  fathers  further  argued  that  a  manutacturing  popu- 
lation—  for  Rhode  Island  had  already  become  a  distinctively 
manufacturing  State  —  is  likely  to  be  not  only  a  foreign- 
born  but  also  a  floating  pojiulation.  Tlie  operatives  of  mills 
and  factories,  yielding  to  the  fluctuations  of  business,  or 
to  the  migratory  moods  of  their  own  minds,  come  and  go 
continually  and  do  not  plant  themselves  in  permanent  homes. 
Thej'  do  not  take  root  and  grow,  if  I  may  use  the  figure, 
in  the  social  and  political  soil  and  air  of  Rhode  Island  un- 
til thej'  become  in  fact,  as  well  as  in  legal  form,  natural- 
ized Rhode  Islanders.  They  do  not  acquaint  themselves 
with  the  people,  the  historj',  the  institutions  and  the  laws  of 
the  State.  They  are,  therefore,  easil}-  manipulated  and  mis- 
led in  politics  by  men  who,  electioneering  for  themselves  or 
others,  do  not  scruple  to  \)\ny  upon  tiieir  prejudices  and  pas- 


sions  for  personal  or  party  ends.  They  are  too  prone  to 
move  in  masses  without  the  regulative  sense  or  sentiment  of 
individual  duty.  Xow  our  fathers  saw  all  this,  and  they 
saw  it  more  clearh'.  perhaps,  than  we  see  it,  for  they  had 
been  led  by  the  political  upheaval  of  the  time  to  study  the 
entire  volume,  not  only  of  political  principles,  but  also  of 
political  practices,  from  end  to  end,  and,  after  reasoning  to- 
gether, they  concluded  that  the  best  safeguard  against  this 
particular  danger  was  still  to  hold  on  to  the  old  freehold 
qualification  for  the  foreign-born  elector.  They  were  doubt- 
less led  to  this  conclusion  not  only  liy  their  past  experience, 
but  also  by  a  sort  of  prophetic  instinct ;  for  they  clearly 
foresaw  that  the  ownership  of  Rhode  Island  soil  would  give 
an  almost  infallible  assurance  that  the  owner  intended  to 
adopt  Rhode  Island  as  his  permanent  home,  .and,  as  a  gene- 
ral rule,  to  become  the  founder  of  a  new  Rhode  Island  fam- 
ily, thus  giving  the  best  possilile  pledges  of  his  attachment 
to  the  State  and  of  his  interest  in  its  well-being.  The  forty 
years  of  unexampled  prosperity  which  have  since  ensued, 
bear  witness  to  the  wisdom  of  their  conclusion. 

Now,  having  set  forth  the  reasons  for  the  discrimination, 
let  us  consider  whether  the  reasons  are  valid.  There  are 
some  who  argue  that  the  right  of  sutfrage  is  incident  to  citi- 
zenship, and  therefore  cannot  be  lawfully  denied  to  any  citi- 
zen. This  is  an  error.  A  voter  is  almost  always  a  citi- 
zen, but  a  citizen  is  not  necessarily  a  voter.  Women  and 
children  are  citizens,  but  they  are  not  voters.  Others  ar- 
gue, still  more  erroneously,  that  the  right  of  sutfrage  is  a 
natural  right,  belonging  to  every  man  by  virtue  of  his  man- 
hood as  soon  as  he  comes  of  age,  and  therefore  cannot  be 
withheld  from  him  without  committing  a  gross  wrong.  It 
is  useless  to  reason  with  men  who  maintain  this  doctrine,  for 
they  are  generall}'  men  whose  minds  are  be-mired  in  a  meta- 
physical muddle.  The  right  to  vote  is  not  a  natural,  but  a 
political  right.  It  cannot  exist  in  a  state  of  nature,  if  there 
ever  be  such  a  state.     It   cannot  exist  until  men  unite   in 
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some  form  of  iiolitical  organization,  and  then  it  depends,  for 
its  existence  and  ciiaractcr,  on  tiie  rule  wliieli  they  adopt,  or 
which  graduall}' grows  up  among  them,  as  their  fundamental 
law  or  constitution.  I  shall  therefore  assume,  without  an}' 
further  discussion  of  these  points,  that  there  is  no  right  of 
suffrage  other  than  that  which  the  constitution  confci's. 

It  is  sometimes  said  that,  considering  men  merely  as  men, 
one  has  as  niucii  riglit  as  another  to  liave  his  will  prevail, 
and  that,  tiierefore.  anytiiing  sliort  of  an  ecpial  riglit  of  suf- 
frage, Mhatever  the  law  may  ordain,  is  unjust.  This  is  a 
point  which  merits  a  moment's  attention.  The  argument  in- 
volves a  sul)tle  fallacy  or  self-contradiction  ;  for  man  merely 
as  man,  has  no  right,  /.  e.,  no  political  right.  A  man  merely 
as  man  is  simply  an  isolated  individual.  He  may  have  a 
liglit  to  assert  Ills  will  iiijn'ui.-.t  others  for  his  own  imitection, 
hut  not  onn-  others  to  liring  them  into  suhjection.  AVliat  do 
wo  mean  by  "right  "  —  nt)t  moral,  l)ut  civil  or  political  right? 
Right  cannot  exist  in  one  man  independently  of  duty  in  an- 
other or  otheis.  If  A  has  a  right  to  have  his  will  prevail 
over  B,  by  voting,  it  is  because  it  is  the  duty  of  B  to  sub- 
mit to  the  will  of  A,  so  signified.  If  a  majority  has  a  right 
to  have  its  will  prevail  oxer  a  minority,  l>y  vt)ting,  it  is  be- 
cause it  is  the  duty  of  the  minority  to  submit  to  the  will  of 
the  majority,  so  signified.  But  what  is  it  which  creates  this 
duty?  1  know  of  nothing  which  creates  it  but  the  law. 
Without  the  law,  might  is  right,  .and  weakness  is  duty;  or, 
in  other  words,  without  law,  there  is  no  such  thing  as  right, 
in  the  sense  in  which  we  are  using  the  word.  The  very  con- 
cejition  of  right.  theref(ne.  introduces  us  into  the  sphere  of 
law  ;  that  is  to  say.  into  a  sphere  in  which  the  mere  relation 
of  man  to  man  is  subject  to  the  higher  relation  of  man  to 
society,  organized  as  the  Slate.  In  that  sphere  we  can  no 
longer  consider  niau  merely  as  man, —  the  attempt  to  do  so 
is  confusing  and  anarchical  —  but  we  are  bound  to  consider 
him  as  an  integer  of  the  State,  and,  inasmuch  as  the  State 
is  more  important  than  any  individual  in  il,  the  (jucstion  of 


11 

what  is  best  for  the  State,  takes  precedence  of  what  is  best 
for  the  individual.  It  may  be  said  that  what  is  best  for  the 
State,  is,  in  the  long  run,  what  is  best  for  the  individual.  I 
do  not  dispute  it.  But,  conceding  that  the  two  questions 
are  identical,  nevertheless,  to  consider  what  is  best  for  the 
State,  in  preference  to  what  is  best  for  the  individual,  is  to 
consider  the  question  from  the  higher,  because  more  com- 
prehensive, [)oint  of  view-.  I  shall,  therefore,  adopt  this 
higher  point  of  view,  and  inquire,  not  whether  this  or  that 
naturalized  citizen,  considering  him  simply  as  a  man,  has  as 
just  a  claim  to  vote  as  this  or  that  native  citizen,  considering 
him  simply  as  a  man  ;  but  whether,  taking  Rhode  Island  as 
it  is  to-day,  it  is  best  for  the  State  as  a  whole  to  let  the  natu- 
ralized vote  as  freely  as  the  native  citizen.  In  other  words, 
I  propose  to  look  at  a  purely  political  question  from  a  polit- 
ical point  of  view. 

It  is  sometimes  argued  that  it  is  bad  for  a  State  to  have 
any  considerable  number  of  disaffected  citizens  in  it;  and, 
it  is  said,  the  natuialized  citizens  of  Rhode  Island  are  disaf- 
fected because  they  feel  that  they  are  unfairly  treated. 
Doubtless  disaffection  is  an  evil,  but  if  the  remedy  be  worse 
than  the  evil,  it  is  better  to  bear  than  to  cure  it.  I  think, 
however,  that  the  disaffection  is  overrated.  A  few  tonguey 
men  can  do  a  deal  of  talking  and  easily  create  an  impression 
which  grossly  exaggerates  the  reality.  Indeed,  when  you 
come  to  the  business  of  talking,  there  is  nobody  who  can  do 
so  much  of  it  on  so  small  a  cai)ital  of  thinking  as  the  ftiult- 
finder.  The  great  majority  of  our  naturalized  citizens  are 
satistied  with  their  political  status  —  they  are  too  sensible  to 
be  dissatisiied.  The  peculiarity  of  our  constitution  is  noto- 
rious. It  has  been  bruited  al^road  to  the  four  corners  of  the 
world.  There  is  probably  not  a  naturalized  citizen  in  Rhode 
Island,  who  has  any  interest  in  politics,  who  did  not  know, 
when  he  came  to  the  State,  that  he  could  not  vote  here  with- 
out a  freehold  qualification.     If  he  came  knowing  this,  he 
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came  assenting  to  it ;  and  why  siiould  he  quarrel  witli  a  con- 
dition whicii  he  voluntarily  accepted?  As  a  rule,  he  does 
not  quarrel  with  it,  l)ut  some  self-constituted  ehanipion  of 
his  cause  quarrels  witli  it  for  him.  Some  of  the  wisest  of 
our  citizens  of  foreii;u  hirtli  not  only  do  not  conqihiin,  but 
they  applaud;  for  they  see  that  the  discrimiratiou  is  not 
only  a  prudent  political  safcguai-d,  ])ut  likewise  that  it  iins 
exerted  a  saliitaiy  intlucncc  over  their  fellow-countrymen, 
in  that  it  has  been  an  incentive  to  industry  and  frugality,  so 
that  many  of  them,  who  would  else  have  been  penniless,  are 
the  owners  of  liajjpy  iiomcs  and  the  fathers  of  thriving  fami- 
lies. Of  course,  wlu'u  1  say  tiiis,  T  do  not  ignore  the  fact  that 
there  are  naturalized  citizens  in  llhode  Island,  discontented 
"with  their  political  lot,  who  loudly  and  even  angrily  proclaim 
it.  Some  men  are  easily  soured  to  the  point  of  fermenta- 
tion. They  cannot  see  others  enjoying  privileges  which  are 
denied  to  them  Mithout  resentment.  This  is  human  nature. 
There  are  good  men  among  these  whom  we  would  all  be 
glad  to  know  as  voters,  especially  if  they  would  cultivate  a 
sweeter  temper.  But  we  cannot  abolish  a  good  law  l)ecause 
it  works  unpleasantly  in  individual  cases.  The  most  clam- 
orous complaint,  however,  does  not  come  from  these  men. 
It  comes  rather  from  ambitious  politicians,  who  are  not  per- 
sonally atfectcd  by  the  discrimination,  but  who  think  their 
following  is  lessened  liy  it.  Tliey  (('rtainly  ranuot  claim  to 
have  the  discrimination  aliolished,  unless  ll'ey  can  show  that 
it  is  detrimental  to  the  State  as  well  as  to  themselves. 

There  are  men  who  object  to  the  freehold  qualitication  be- 
cause it  is  a  property  qualitication,  and  who  contend  that  an 
educational  one  would  be  better.  Their  argument  is,  that 
a  man  who  owns  real  estate  is  no  better  qualilied  to  vote 
than  if  he  did  not  own  it,  whereas  intelligence  is  a  ical  quali- 
tication. The  argument  is,  in  my  opinion,  rather  specious 
than  sound.  Generally  the  men  who  acquire  real  estate  will 
be  the  better  educated  of  their  class,  even  if  we  have  regard 
only  to  education  b^'  school  or  book,  which  is  what  these  ro- 
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formers  mean  by  education.  But  men  who  have  had  any 
considerable  experience  of  life,  know  that  a  mere  superficial 
book  or  school  education,  which  is  all  that  could  be  required 
as  a  qualitication  for  voting,  is  not  the  best.  The  laborer, 
who,  coming  here  from  a  foreign  country,  labors  steadily 
and  lays  by  a  percentage  of  his  wages,  month  by  month  and 
year  by  year,  until  out  of  the  accumulation  of  his  small  sav- 
ings he  buys  a  lot  of  land,  builds  a  house,  and,  establishing 
himself  in  it,  rears  his  children  to  better  advantages  than 
his  own,  will  have  e:^ucated  himself  with  an  education  which 
will  be  much  surer  to  improve  him  and  make  him  valuable 
as  a  citizen  and  a  voter  than  any  which  he  would  have  been 
likely  to  acquire  from  book  or  school.  He  will  have  ac- 
quired habits  of  industry,  self-denial,  thrift  and  forethought. 
He  will  also  have  acquired  a  sturdy  independence  of  character, 
which  w^ill  go  far  to  protect  him  against  the  wiles  of  unscru- 
pulous demagogues.  It  is  absurd  to  say  that  such  a  man  is 
uneducated  because  he  is  illiterate.  Moreover,  by  becom- 
ing an  owner  of  Rhode  Island  soil,  he  will  have  identified 
himself  with  the  State,  and  will  be  sure  to  feel  —  such  is  hu- 
man nature  —  a  stronger  and  steadier  interest  in  its  welfare. 
There  is  a  matter  connected  with  the  extension  of  the 
right  of  suffrage  which  has  never  yet  attracted  the  attention 
which  it  deserves.  Under  our  law,  all  persons  who  are  quali- 
fied to  vote  upon  any  proposition  to  impose  a  tax,  or  for  the 
expenditure  of  money  in  any  town,  are  liable  to  serve  as  ju- 
rors, unless  specially  exempted.  It  is  safe  to  assume  that, 
so  long  as  the  right  of  jury  trial  exists,  this  liability  will  not 
be  restricted.  To  extend  the  right  of  suffrage  as  proposed 
will  add  largely  to  the  number  of  those  who  are  liable  to 
jury  duty.  Will  it  not  add  largely  to  the  growing  distrust 
of  jury  trials?  I  am  not  one  of  those  who  wish  to  see  trial 
by  jury  abolished.  I  know  of  no  better  mode  of  trial  for 
questions  of  fact  than  trial  by  jury,  if  the  jurors  be  com- 
petent. Nothing  would  have  been  more  shocking  to  our 
revolutionary  ancestors  than  the  thought  of  abolishing  it ; 
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for  they  rcgiirded  it  as  a  great  popular  right,  trial  by  jury 
being  the  mode  in  which  the  people  participate  in  judicial 
proceedings.  It  is  clear  to  me,  however,  that  it  is  gradually 
losing  favor.  There  are  two  reasons  for  this.  One  is,  that 
our  modern  methods  of  business  develop  many  questions  of 
mixed  law  and  fact  which  require  careful  study  and  atten- 
tion, M'ith  more  than  an  average  degree  of  anal3'tical  acu- 
men, to  decide  them  correctly.  The  other  is,  that  the  ordi- 
nary jierwnnel  of  the  jury  has  deteriorated.  To  retrieve 
the  reputation  of  trial  liy  jury,  we  must  have  better  jurors. 
To  make  good  jurors,  men  must  be  not  only  intelligent,  but 
educated  to  a  nice  sense  of  personal  responsil)ility.  Au  ex- 
tension of  the  right  of  sufirage  to  a  multitude  of  men  of 
foreign  birth,  many  of  them  without  any  capacity  for  pro- 
tracted and  discriminating  attention,  does  not  promise  much 
for  the  improvement  of  our  jury  system.  In  other  States, 
where  the  right  of  sufl'rage  is  unlimited,  trial  by  jury  has  so 
utterly  fallen  into  disrepute  that  it  has  been  largely  super- 
ceded by  trial  l)y  referees. 

We  often  hear  the  electoral  law  of  the  State  objected  to 
because  it  differs  from  the  electoral  laws  of  other  States. 
The  objection  seems  to  have  great  weight  with  many  minds, 
but  I  i)rofess  an  utter  inability  to  appreciate  it.  Ehode 
Island  has  always,  for  the  last  two  hundred  and  fifty  years, 
asserted  the  right  to  think  for  herself.  I  do  not  believe  that 
any  genuine  Rhode  Islander,  who  pauses  a  moment  to  re- 
flect, will  decide  that  the  time  has  come  ft)r  her  to  renounce 
that  right.  The  great  statesmen  of  other  lands,  who  have 
studied  our  system  of  national  and  state  government,  have 
admired  it  chiefly  because  it  gives  room  for  the  free  and  di- 
versified development  of  many  difl'erent  communities,  at  the 
same  time  that  it  masses  and  consolidates  the  irresistible 
strength  of  the  entire  people.  These  reformers,  who  are  so 
enamored  of  uniformity  of  legislation  that  they  would  gladly 
remove  everything  that  distinguishes  one  State  from  another 
but  its  boundary  lines,  have  only  to  accomplish  their  ;rim, 
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and  the  boundary  lines  will  likewise  spcedii}'  vanish,  leaving 
nothing-  but  a  dead  level  of  democratie,  prol)ably  culminat- 
ing at  last  in  autocratic,  absolutism. 

We  come  back,  therefore,  to  the  true  c]uestion,  namely, 
will  it  be  for  the  benefit  of  the  State  to  have  the  elective 
franchise  given  as  freely  to  our  citizens  of  foreign  birth  as  to 
our  native  citizens  ?  There  are  men  who  think  they  make  a 
strong  point  M'hen  they  tell  us  that  it  is  ungenerous  to  refuse 
to  others  the  privileges  which  we  enjoy  ourselves.  The 
elective  franchise  is  more  than  a  privilege,  it  is  a  power.  It 
is  sometimes  said  to  be  a  trust ;  it  is  a  trust, —  a  power  held 
in  trust,  the  electors  being  the  trustees.  It  is  our  duty, 
therefore,  to  inquire,  not  whether  it  be  generous,  but 
whether  it  be  wise,  judicious,  prudent,  to  entrust  this  pow- 
er, so  vital  to  the  State,  without  restriction  to  our  natural- 
ized citizens.  I  admit  again  that  our  naturalized  citizens 
include  men  of  high  character  and  intelligence,  and  many 
worthy  and  honest  men,  less  intelligent,  but  loyal  and  true, 
whom  I  would  willingly  see  registered  among  our  voters. 
The  fact  that  our  naturalized  citizens  include  such  men,  gives 
strength  to  the  pressure  for  an  extension  of  the  suffrage. 
But  these  men  do  not  constitute  the  main  body  of  our  for- 
eign-born population.  The  main  body  have  only  the  crud- 
est political  ideas.  They  have  but  little  time  and  no  good 
opportunities  to  improve  themselves.  How  can  they  dis- 
charge an  electoral  trust  in  a  proper  manner?  They  cannot. 
They  are  necessarily  more  or  less  at  the  mercy  of  men  who 
are  ready  to  mislead  or  corrupt  them. 

I  do  not  deceive  myself.  I  know  that  what  I  say  is  not 
a  popular  thing  to  say.  In  the  old  world  there  is  a  sort 
of  men  who  frequent  the  courts  of  kings.  Their  chief  study 
is  how  to  gain  the  roj-al  favor.  They  avoid  the  utterance 
of  all  disagreeable  truths.  They  accustom  themselves  to 
the  language  of  unmeaning  compliment.  They  live  in  an 
atmosphere  of  insincerity  until  the  bracing  and  wholesome 
air   of  veracity  is   offensive  to  them.     They  are  flatterers 
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of  kings  —  courtiers.  In  this  country  the  court  is  paid 
to  the  people.  The  courtiers  practice  how  to  say  most 
adroitly  what  is  pleasing  to  the  iiopular  ear.  Consequently 
thej^  deal  in  captivating  catch-words.  They  call  unlimited 
sufTrage  "manhood  suffrage"  and  resent  any  objection  to  it 
as  if  it  were  an  objection  to  manhood.  Or  else  they  call  it 
"equal  rights,"  and  resent  any  objection  to  it  as  if  it  were 
an  arrogant  assertion  of  superiority.  They  thus  Hatter  the 
popular  pride  or  appeal  to  the  popular  prejudice.  Now  I 
confess  to  some  little  distrust  of  these  empty  phrases,  these 
barren  abstractions,  hollow  masks  of  thought,  which  look  so 
solid  and  ai'e  so  specious.  Let  us  free  our  minds  of  cant, 
and  look  the  living  facts  in  the  face.  Any  one  of  my  read- 
ers who,  after  casting  his  vote  on  election  day,  has  lingered 
a  few  moments  in  the  voting-room,  has  doubtless  seen  men 
coming  in  by  couples,  from  time  to  time,  one  apparently 
conducting  the  other,  handing  him  his  ballot,  marching  him 
to  the  polls,  and,  only  after  the  ballot  has  been  deposited, 
allowing  him  to  depart.  Not  unfrequently  the  person  so 
brought  in  is  more  or  less  intoxicated.  Someti)ues  he  wears 
the  surly  bang-dog  look  of  a  voter  who  has  made  merchan- 
dise of  his  vote.  Again  and  again  the  scene  is  rei)eated. 
What  does  it  mean?  It  7iieans  that  the  "fuglemen," — the 
"bosses" — of  the  one  party  or  the  other,  or  of  l)otli,  are  ac- 
complishing their  election  jobs,  and  that  these  pliant  or  cor- 
rupt voters — tools  in  their  hands  —  instead  of  voting,  are 
"being  voted."  The  astonished  spectator,  after  witnessing 
the  spectacle  awhile,  begins  to  get  a  glimmering  notion  of 
the  difference  between  "manhood  suffrage"  as  a  captivating 
theory  and  "manhood  suffrage"  as  it  too  often  exists  in 
matter  of  fact. 

A  free  extension  of  the  suffrage  to  our  foreign-ljorn  citi- 
zens will  surely  add  largely  to  the  class  of  voters  who,  in- 
stead of  voting,  "are  voted."  And  what  does  that  signify? 
It  signifies  a  reign  of  "the  bosses."  Your  Boss  Tweed  or 
Boss  Kcll}'  is  only  the  big  toad  in  the  puddle.     This  is  not 
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imagination.  It  is  fact  as  it  exists  to-day  in  New  York,  in 
Boston,  and  in  other  large  cities.  There  can  be  but  little 
doubt  that  it  will  I)e  fact  in  Providence  and  in  other  Rhode 
Island  towns,  where  there  are  manufacturing  villages,  if 
the  suffrage  be  extended.  It  will  be  said,  perhaps,  that  a 
reign  of  the  manufacturers  is  moi"e  probable  than  a  reign 
of  the  "bosses."  The  distinction,  to  my  mind,  is  immate- 
rial. The  manufacturer  himself  is  but  a  stronger  "boss," 
when  he  stoops  to  manipulate  his  men.  We  have  had 
that  kind  of  manufacturers.  I  do  not  want  to  see  the  kind 
perpetuated,  especially  if  their  domination  is  to  be  intensi- 
fied by  unlimited  sufl'rage. 

But  if  such  a  reign  ensues,  what  will  follow?  This  will 
follow  :  the  bosses  will  become  the  distributors  of  politi- 
cal ofEce  and  they  will  either  take  the  offices  themselves 
or  give  them  to  their  favorites  ;  their  favorites  being  the 
men  who  truckle  and  defer  to  them.  Have  we  not  been  wit- 
nesses to  this  result  in  other  States?  The  evil  will  be  in- 
tensified in  Rhode  Island,  as  Rhode  Island  is  smaller  and 
more  densely  populated.  Moreover,  it  will  be  intensified, 
as  the  foreign-born  are  relatively  more  numerous  in  Rhode 
Island  than  in  any  but  a  few  of  the  new  States  of  the  far 
west,  and,  together  witli  those  whose  parents  were  foreign- 
born,  constitute  more  than  half  the  population.  Corruption 
will  follow.  Public  men  who  serve  the  State  from  purely 
disinterested  motives,  because  the  service  is  their  natural 
calling,  will  do  so  no  longer.  Thej^  will  find  it  impossible 
to  do  so  without  deferring  to  these  petty  despots,  and  such 
deference  is  inconsistent  with  disinterestedness.  It  has  been 
a  great  benefit  to  the  State  that  there  have  always  hitherto 
been  men  in  the  General  Assembly  who,  coming  there 
year  after  year,  have  applied  their  legislative  experience  and 
large  knowledge  of  afiairs  to  the  maintenance  of  a  safe  and 
judicious  course  of  legislation.  Benjamin  Hazard,  Elisha 
R.  Potter,  both  father  and  son,  Wilkins  Updike,  Henry  Y. 
Cranston,  Nathan  F.  Dixon  and  William  P.  Sheffield  arc  a 
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few  of  many  examples.  It  will  I)e  a  public  calamity  when  this 
class  of  men,  recoiling  from  a  sacritice  of  their  self-respect, 
retire  from  the  service  of  the  State.  The  cry  of  the  day  is  for 
"administrative  reform"  ;  but,  in  my  humble  opinion,  Ehode 
Island,  with  her  complex  and  diversified  development,  has 
more  to  fear  from  crude  and  empirical  legislation,  or  from 
mischievous  over-legislation,  than  from  bad  administration; 
and,  with  unlimited  suffrage  to  inflame  the  comi)etition  for 
votes,  the  danger  of  such  legislation  and  over-legislation 
will  l)e  indefinitely  increased. 

I  will  not  detain  the  reader  longer  on  this  point.  Much 
more  might  be  said,  and  much  more  will  doubtless  occur  to 
the  reader  himself.  I  have  shown  the  reasons  why  our  fathers 
bestowed  the  sufirage  less  liberally  on  naturalized  than  on 
native  citizens.  I  have  endeavored  to  show  that  these  rea- 
sons were  at  first,  and  still  continue  to  be  valid.  A  word 
more  in  conclusion.  If  any  naturalized  citizen  be  really  in 
earnest  in  his  desire  to  vote,  he  can  easily  qualify  himself. 
If  he  chooses  not  to  qualify,  he  may  nevertheless  have  the 
satisfaction  of  knowing  that  his  sons,  born  in  the  United 
States,  are  native  citizens,  and  that  as  such  they  can  vote  as 
soon  as  they  are  of  age.  He  may  also  have  the  satisfaction 
of  knowing  that,  though  he  cannot  vote  himself,  there  are 
many  native  and  many  naturalized  citizens,  whose  interests 
are  similar  to  his,  whatever  his  may  be,  who,  when  they 
vote,  will  vote  for  him  as  well  as  for  themselves,  so  that, 
though  voteless,  he  will  not  be  um-epresented. 

The  second  objection  to  the  constitution  is,  that  the  rep- 
resentation is  unequal  in  the  General  Assembly  under  it. 
Under  it  the  senate  consists  of  the  Lieutenant-Governor  and 
of  one  senator  from  each  town  or  city  in  the  State,  and  the 
house  of  representatives  of  seventy-two  members,  appor- 
tioned among  the  towns  according  to  their  population,  ex- 
cept that  every  town  is  entitled  to  at  least  one  member,  and 
no  town  or  city  to  more  than  twelve.  The  result  is,  that  on 
a  call  of  the  senate,  the  city  of  Providence  counts  no  more 
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than  the  little  town  of  Jamestown,  and,  on  a  call  of  the  house, 
can  never  count  more  than  one-sixth  of  the  entire  body,  though 
it  already  has  nearly  two-tifths  of  the  population  of  the  State. 
The  complaint  is,  that  this  is  on  the  face  of  it  indefensible. 
I  have  no  doubt  that  Providence  has  increased,  relatively 
to  other  towns,  more  rapidly  than  was  anticipated  when  the 
constitution  was  adopted.  I  do  not  think  it  would  be  un- 
reasonable for  her  to  have  a  little  larger  represent;ition, 
though  personally  I  do  not  care  for  it.  The  enemies  of  our 
constitution,  however,  are  not  satisfied  with  a  simple  in- 
crease ;  they  demand  an  utter  subversion  of  the  basis  of  rep- 
resentation. They  demand  that  the  State  shall  be  divided 
into  districts  of  equal  population,  and  shall  be  represented 
in  the  senate  by  one  senator  from  each  district,  and  that  the 
several  towns  and  cities  shall  be  represented  in  the  lower 
house  according  to  population.  Any  other  rule,  they  say, 
is  unequal,  and  consequently  unjust.  But  if  they  think 
equality  is  so  great  a  desideratum,  it  seems  to  me  that,  in  or- 
der to  be  consistent,  they  ought  to  go  a  step  further  and 
prescribe  a  standard  of  legislative  capacity,  and  disallow  any 
representative  having  the  capacity  in  any  greater  or  less  de- 
gree ;  for  it  occasionally  happens  that  a  town  with  only  one 
representative  is  more  effectively  represented  than  some 
more  populous  town  with  half  a  dozen.  The  city  of  Provi- 
dence, with  its  hundred  and  twenty  thousand  inhabitants  to 
pick  and  choose  from,  has  manifestly  very  great  advantages 
in  this  respect. 

But  let  us  treat  the  matter  seriously  and  try  it  l^y  our  test 
question  ;  that  is,  will  the  State  at  large  be  the  better  for  such 
an  equal  representation  ?  I  cannot  profess  to  give  from  mem- 
ory the  reasons  which  prevailed  with  our  fathers  in  prescril)- 
ing  the  rule  of  representation,  for  I  do  not  rememljer  to  have 
heard  them  discussed.  It  is  apparent,  however,  that  they 
deferred  to  a  dominant  town  feeling.  Such  a  feeling  is  he- 
reditary in  Rhode  Island.  It  is  rooted  in  the  history  of  the 
State.     The  first  towns  were  separate  commonwealths,  and, 
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even  after  their  union  under  the  charter,  they  continued  to 
exercise  large  local  powers.  It  was,  therefore,  natural  for 
our  fathers  to  treat  them  with  consideration.  They  treated 
them  as  in  some  sort  distinct  political  entities,  giving  each  a 
senator,  and  each  a  representative,  increasing  the  represent- 
atives according  to  population  up  to  the  limit  of  twelve. 
Evidently  they  were  not  so  infatuated  with  the  doctrine  of 
equality  as  to  be  willing  to  sacrifice  to  it  the  individual 
character  of  the  State.  Evidently  they  perceived,  what  our 
modern  constitution-mongers  seem  to  be  incapable  of  per- 
ceiving, that  a  State,  particularly  a  State  which  has  ex- 
isted for  more  than  two  centuries,  is  what  the  word  imports, 
something  that  stays  or  stands,  and  not  a  mere  diagram  on  a 
blackboard,  which  can  be  rubbed  out  and  reconstructed,  ad 
libitum,  with  a  wet  sponge  and  a  piece  of  chalk.  Moreover, 
it  is  evident  that,  in  this  as  in  other  respects,  our  fathers 
took  the  constitution  of  the  United  States  as  a  pattern  to 
go  by.  Under  our  constitution  the  towns  have  very  nearly 
the  relation  to  each  other  which  the  States  have  to  each 
other  under  the  constitution  of  the  United  States.  It  was 
thus  that,  haply  building  better  than  they  knew,  they  paid 
instinctive  homage  to  the  great  instrument  under  which  little 
Rhode  Island  is  co-equal  with  mighty  New  York  or  Texas  in 
the  federal  senate.  They  did  not  promulgate  any  doctrine 
which  would  discredit  her  among  her  sisters.  But  these  in- 
dustrious disseminators  of  the  new  creed,  that  unequal  rep- 
resentation is  legalized  iniquity, —  how  can  they  defend  the 
federal  status  of  Rhode  Island  without  the  most  egregious 
self-stultification? 

The  doctrine  that  an  unequal  representation  is  necessarily 
iniquitous  is  predicated  mainly  on  the  idea  that  the  repre- 
sentative is  simply  the  delegate  or  mouth-piece  of  his  con- 
stituency. There  is  doubtless  a  modicum  of  truth  in  this 
idea,  inasmuch  as  every  representative  stands  nearer  to  his 
own  than  to  any  other  constituency ;  but  there  is  only 
truth    enough    in  it    to    make    it    dangerous ;     for    un(iucs- 
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tionahly  the  Jivst  duty  of  every  representative  is  to  the 
State,  and  he  has  no  right  to  prefer  the  interest  of  his  con- 
stituency to  the  interest  of  the  State.  The  legislator  who 
has  not  risen  to  this  conception  of  his  duty,  has  yet  to  learn 
the  tirst  great  lesson  of  legishition.  Now  there  is  nothing 
which  is  better  calculated  to  teach  this  lesson,  unobtrusively 
but  effectually,  than  this  very  inequality  of  repi'esentation ; 
for  certainly  the  senator  from  Jamestown,  when  he  sees  that 
he  counts  as  much  as  the  senator  from  Providence,  cannot 
think  that  he  was  endowed  with  this  parity  of  power  simply 
for  the  sake  of  Jamestown,  or  for  any  other  reason  than  be- 
cause it  was  intended  that  he  and  the  senator  from  Provi- 
dence should  both  alike  yield  a  ready  obedience  to  the  same 
paramount  duty,  namely,  the  duty  of  serving  the  State  al- 
ways to  the  best  of  their  abilities ;  and  the  senator  from 
Providence,  when  he  sees  that,  notwithstanding  the  mani- 
fold interests  of  the  city,  he  counts  for  no  more  than  the  sen- 
ator from  the  smallest  town,  cannot  think  that  he  was  thus 
slenderly  endowed  out  of  enmity  to  the  city  or  for  any 
other  reason  than  because  he  has  a  right  to  appeal  with  con- 
fidence to  every  one  of  his  fellow-senators  for  assistance  in 
the  accomplishment  of  whatever  is  for  the  conmion  benefit 
of  the  city  and  the  State,  and  likewise  even  of  whatever  is 
for  the  particular  benefit  of  the  city,  if  it  be  consistent  with 
the  general  good.  I  do  not  wish  to  press  the  point  unduly, 
but  I  venture  to  ask  any  one  who  has  had  experience,  if  what 
I  have  been  saying  is  not  exactly  according  to  the  fact.  It 
is  notorious  that  the  senator  from  Providence  wields  an  ex- 
traordinary power,  cheerfully  conceded,  not  to  him  person- 
ally, but  to  his  representative  position,  and  that  it  seldom  or 
never  happens  that  the  city  can  truly  complain  that  she  has 
suffered  from  either  prejudice  or  envy  or  ill-will  on  the  part 
of  the  country  towns.  Who  that  had  the  good  fortune  to 
see  the  late  John  Brown  Francis  occupying  his  senatorial 
seat,  year  after  year,  with  never-failing  courtesy  and  wis- 
dom, ever  had  any  other  thought  than  that,  though  elected 
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who  that  watched  the  long  and  eminently  nnscltish  career 
of  the  late  Nathan  F.  Dixon,  ever  thought  of  regarding  him 
simpl}'  as  the  memlier  from  Westerly,  or  ever  felt  that  the 
other  towns  of  the  State  owed  the  town  of  Westerly  any- 
thing but  gratitude  for  electing  him  so  uninterruptedly,  and 
thus  affording  them  the  benefit  of  his  extraordinary  good 
sense  and  long  legislative  experience?  I  mention  these  men, 
not  because  they  were  exceptional,  but  because  they  are  typ- 
ical of  a  large  class  of  useful  legislators,  trained  to  the  pub- 
lic service  under  our  system  of  representation.  Would  the 
State  be  better  served  if  the  representation  wei'e  equalized 
according  to  the  plan  of  our  so-called  reformers  ?  Let  the 
reader  pause  and  ponder  before  he  answers  the  question. 

The  plan  is  professedly  urged  chiefly  for  the  benefit  of 
the  city  of  Providence,  because  the  inequality  is  the  more 
glaring  in  the  case  of  the  city.  Our  reformers,  how^ever, 
are  very  careful  not  to  look  at  the  question  on  both  sides. 
The  question  has  its  two  sides.  If  the  city  be  at  some  dis- 
advantage in  point  of  representation,  it  has  great  compen- 
sating advantages.  It  is  the  principal  seat  of  legislation. 
Few  people  ever  consider  what  an  advantage  this  is.  The 
advantage  is  simply  enormous.  For  ten  or  twelve  weeks 
the  members  of  the  General  Assembly  from  all  the  towns 
are  everyday  in  familiar  intercourse  with  Providence  people. 
The  influences  exerted  by  this  intercourse  are  incalculable, 
especially  if  there  be  any  measure  pending  in  the  General 
Assembly  in  which  the  city  has  a  strong  interest.  Many  of 
these  influences  are  the  more  potent  because  they  reach  the 
members  indirectly,  under  the  guise  of  social  or  friendly 
remark.  There  is  also  the  more  direct  form  of  influence  by 
lobbying,  or  by  statement,  testimony  and  argument  before 
the  legislative  committees.  The  city  enjoys  great  facilities 
in  this  respect  from  the  presence  of  the  Assembly,  xind 
finally,  the  city  has,  generally,  in  support  of  its  interests, 
the  united  advocacy  of  the  most  powerful  nowspai)ers  in  liic 
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State.  I  tliink  it  is  not  too  much  to  say  that  these  extrinsic 
advantages  are  worth  more  to  the  city  than  any  proposed  in- 
crease of  her  delegation  would  be,  if  the  increase  could  only 
be  secured  by  a  surrender  of  them. 

The  city  has  twelve  representatives.  The  general  im- 
pression is,  that  her  twelve  have  no  more  power  than  any 
other  twelve.  The  impression  is  erroneous.  Her  twelve 
constitute  a  compact  body,  a  self-marshalled  phalanx,  al- 
ways ready  to  co-operate.  In  union  there  is  strength ; 
and  when  one  of  them  speaks  and  the  others  echo  his 
speech,  the  nucleus  of  a  party  is  instantly  formed,  which 
rapidly  gathers  recruits  from  all  sides.  The  Providence 
twelve  are  more  powerful  than  any  other  twelve  be- 
cause they  more  readily  combine  when  the  city  is  inter- 
ested. They  resemble  a  solid  battalion  among  an  army 
of  stragglers.  Our  fathers  understood  this  and  limited  the 
representation  of  the  city,  as  a  salutary  check  upon  her 
power,  which  would  otherwise  become  exorbitant :  for  they 
were  of  the  opinion  that  power,  decentralized,  emanating 
from  all  parts  of  the  State,  is  infinitely  steadier  and  safer 
and  wiser  in  its  action  than  power  concentrated  in  a  single 
city.  It  has  been  said  that  Paris  is  France ;  and  it  is  be- 
cause Paris  is  France  that  France  is  the  theatre  of  continual 
convulsions  and  revolutions.  Give  Providence  a  representa- 
tion in  the  two  houses  of  the  Assembly  proportionate  to  her 
population,  and,  politically  speaking.  Providence  will  be 
Rhode  Island.  She  wall  acquire  a  complete  supremacy,  and 
the  other  towns  will  be  doomed  to  political  insignificance. 
Now,  much  as  I  like  the  city,  I  do  not  think  this  is  "a  con- 
summation devoutly  to  be  wished."  We  want  for  the  legis- 
lative work  of  the  State  the  good  practical  common  sense  of 
the  better  minds  of  all  the  towns  ;  and  certainly  we  cannot 
expect  to  get  it  if  the  towns  are  converted  into  the  mere  sat- 
ellites of  the  city.  But  furthermore,  equalization  of  repre- 
sentation and  equalization  of  the  suflrage  go  together.  If 
either  step  be  taken  the  other  will  pretty  surely  follow. 
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Take  the  two  steps,  and  Providence  will  dominate  the  State 
with  despotic  sway,  and  Rhode  Island  will  be  what  the  State 
of  New  York  would  be,  if,  curtailed  in  territoi-y,  she  were 
ruled  by  the  city  of  New  York,  without  the  conservative  re- 
action of  her  large  rural  population.  I  think  we  may  con- 
fidently assume  that  our  fathers  were  not  the  political  idiots 
that  they  are  represented  to  have  been  by  men  who  cannot 
fathom  the  wisdom  of  their  policy,  but  that  they  had  good 
reasons,  profound  and  statesman-like  reasons,  for  what  they 
did. 

Another  objection  to  the  constitution  attacks  the  pro- 
vision which  requires  the  paj'ment  of  a  dollar  tax  from 
all  but  real  estate  voters,  as  a  prerequisite  of  the  right 
to  vole.  The  objection  is  to  the  registry  tax,  so  called, 
—  a  tax  which  is  assessed  on  registered  voters,  not  oth- 
erwise taxed,  and  which  they  can  pay  or  not  at  their 
option,  but  which,  if  it  1)e  not  paid,  they  will  have  no 
right  to  vote.  The  constitution  provides  that  the  regis- 
try taxes  of  any  town  or  city  "shall  be  paid  into  the  treas- 
ury of  such  town  or  city  and  be  apj)lied  to  the  support  of 
public  schools  therein."  The  rationale  of  the  provision  is 
evident.  Our  fathers  thought  that  any  citizen,  worthy  of  the 
elective  franchise,  would  have  interest  enough  in  the  general 
welfare  to  be  willing  to  pay  a  dollar  a  3'ear  for  the  public 
schools  of  his  town  or  city,  and  that  unless  he  evinced  that 
degree  of  interest  by  pa^'ing  the  tax,  he  should  not  be  al- 
lowed to  vote.  It  is  iinpossible  to  say  that  the  provision,  if 
it  only  operated  according  to  its  design,  would  not  be  wise 
and  beneficent.  Nothing  will  sooner  develop  a  general  in- 
terest in  the  State  than  to  make  a  willing  sacrifice  for  it ;  for 
sacrifice  is  both  seed  and  fruit  as  well  of  patriotism  as  of  re- 
ligion. Our  fathers  supposed  that  ever}'  voter  was  going  to 
pay  his  own  tax.  They  did  not  foresee  that  the  office-seeker, 
for  his  own  ends,  would  volunteer  to  pay  it  for  him,  and  that 
thus  an  institution,  which  in  its  legitimate  operation  was 
calculated  to  cultivate  a  manly  and  intelligent  public  spirit, 
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which  the  voter  would  sell  out  his  political  birth-right  for 
the  pettiest  possible  mess  of  pottage.  The  mischief  did 
not  show  itself  at  once  ;  for  at  first  the  tax  was  required  to 
be  paid  in  the  calendar  year  preceding  the  election,  and 
the  candidate  for  office  would  not  pay  it  so  long  beforehand, 
lest  another,  getting  the  nomination,  might  reap  where  he 
had  sown.  The  law  was  changed  in  1851.  The  time  of 
payment  was  then  deferred  until  within  three  days  of  elec- 
tion, and  since  then  thousands  of  voters  have  learned  to  sub- 
mit without  shame  to  the  degradation  of  having  their  i-egistry 
taxes  paid  for  them,  the  payment  has  come  to  be  regarded 
as  a  regular  part  of  the  election  expenses,  and  certain  high 
oflices  go,  almost  as  a  matter  of  course,  to  men  who  can 
make  or  secure  large  contributions  to  the  necessary  fund. 
And  this,  though  bad  enough,  is  not  the  worst;  for  the  de- 
scent is  easy  from  such  a  practice  to  downright  bribery  and 
corruption.  I  have  long  been  of  the  opinion  that  the  tax, 
by  its  perversion,  has  become  a  prolific  source  of  evil.  I 
have  voted,  and  am  ready  to  vote  again,  for  its  abolition. 
But,  while  I  condemn  the  tax,  I  cannot  condemn  the  authors 
of  it.  They  meant  it  for  good ;  and  they  are  not  to  blame 
because,  while  they  clearly  saw  the  good  which  would  result 
from  its  legitimate  operation,  they  did  not  also  foresee  the 
evil  to  which  it  might  be  perverted. 

There  are  other  objections  made  to  the  constitution  which 
I  do  not  care  to  discuss.  Amendments  are  also  suggested, 
some  of  which  I  should  not  be  sorry  to  see  adopted,  if  they 
were  constitutionally  adopted.  There  are  men,  however, 
who  maintain  that  the  constitution  can  be  legally  amended, 
through  the  medium  of  a  convention,  without  following  the 
deliberate  and  guarded  methods  prescribed  in  it,  by  a  mere 
majority  vote  of  the  people.  On  this  point,  which  is  to  my 
mind  an  exceedingly  important  point,  I  have  something 
which  I  wish  to  say. 

In  March,  1883,  the  senate  of  the  State  asked  the  judges 
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of  the  supreme  court  for  their  opinion  on  the  subject ;  and 
the  judges  gave  it  as  their  opinion  that  "the  mode  provided 
in  the  constitution  for  the  amendment  thereof  is  the  only 
mode  in  which  it  can  be  constitutionally  amended."  Their 
opinion  was,  that  the  power  to  amend  being  given  in  a  par- 
ticular mode,  the  particular  mode  is  exclusive,  any  other  be- 
ing impliedly  prohibited.  They  fortified  themselves  by  author- 
ity, by  considerations  drawn  from  the  character  of  the  power, 
and  b}^  the  constitution  itself.  The  opinion  has  excited  some 
adverse  criticism  and  has  been  elaborately  assailed  by  ex-Chief 
Justice  Bradley  in  the  Providence  Journal  and  Press.  The 
argument  of  Judge  Bradley  presents,  so  far  as  I  know,  every 
objection  which  has  been  raised  to  the  view  taken  by  the 
judges,  and  therefore  I  propose  to  examine  it,  saying  what 
I  have  to  say  in  support  of  the  view  by  way  of  counter  ar- 
gument. I  shall  endeavor  to  be  brief,  and,  at  the  same  time, 
plain  and  simple,  so  that  everybody  can  understand  what  I 
say  and  can  easily  judge  whether  it  be  sound  or  sophistical. 
Before  I  take  up  Judge  Bradley's  argument,  I  have  a  word 
to  say  in  regard  to  certain  preliminary^  strictures  on  the  judges 
in  which  he  has  been  pleased  to  indulge  himself.  The  sen- 
ate asked  the  judges  for  their  opinion  "without  any  unneces- 
sary delay."  They  complied,  giving  their  opinion  six  days 
later.  The  judges,  who  were  holding  court  all  the  while,  in 
announcing  their  opinion,  expressed  a  regret  that  they  had 
not  had  an  opportunity  "for  a  more  careful  study."  Judge 
Bradley  blames  them  for  their  expedition,  and  infers  that 
their  opinion  must  have  been  given  off-hand  on  a  question 
which  was  new  to  them,  and  that  it  may  therefore  be  re- 
garded as  precipitate  and  ill-advised.  I  care  nothing  for  the 
censure,  but  I  contravert  the  inference.  To  me,  at  least, 
the  question  was  not  novel,  though  I  had  not  given  it  any 
special  study;  but,  on  the  contrary,  it  had  been  known  to 
me  ever  since  the  time  Avhen,  more  than  thirty  ye.irs  ago,  I 
licaid  the  late  Richard  W.  (Jrecne,  then  Chief  Justice  of  the 
yupn  me  Court,  denouncing  a  celebrated  statesman  of  the 
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State  of  New  York,  for  the  active  part  which  he  had  taken 
in  amending  the  constitution  of  New  York,  through  the  me- 
dium of  a  convention,  without  following  the  method  pre- 
scribed in  it.  Chief  Justice  Greene  inveighed  against  the 
proceeding,  in  his  emphatic  way,  characterizing  it  as  a  spe- 
cies of  Dorrism.  I  have  heard  Judge  Bradley  speak  of 
Chief  Justice  Greene,  as  a  lawyer,  -with  unstinted  eulogy ; 
and  possibly  because  he  was  so  great  a  lawyer,  his  remark 
sunk  the  more  deeply  into  my  mind,  like  a  living  seed  for 
future  gennination.  The  opinion,  however,  was  the  opinion 
of  five  judges.  I  do  not  know  what  the  experience  of  Judge 
Bradley  may  have  been,  but  my  experience  is,  that  five  in- 
dependent minds  do  not  reach  a  unanimous  opinion  on  any 
debatable  matter  without  a  degree  of  consideration  —  a  look- 
ing from  various  points  of  view — which  saves  it  from  being 
precipitate. 

Judge  Bradley  next  passes  to  a  labored  effort  to  show  that 
the  opinion  of  the  judges  is  nothing  but  their  opinion,  and 
that  the  General  Assembly  has  the  same  power  to  call  a  con- 
stitutional convention  which  it  had  before  it  was  given.  He 
professes  to  think  that  the  judges  themselves  have  some- 
where advanced  an  exorbitant  claim  of  authority  for  their 
opinions,  though  he  confesses  that  they  are  not  the  chief  of- 
fenders. I  think  the  notion  that  they  have  ofiended  at  all  is 
simply  the  coinage  of  his  own  too  lively  fancy.  The  only 
case  that  I  know  of  in  which  the  matter  is  so  much  as 
broached  is  Taylor  v.  Place,  4  R.  I.,  324,  330.  The  ques- 
tion there  was,  whether  the  General  Assembly  has  judicial 
power,  and  the  position  was  taken  that  the  question  was  an- 
swered by  the  opinion  of  the  judges,  given  at  the  request  of 
the  General  Assembly,  on  the  constitutionality  of  an  act  to 
reverse  and  annul  the  judgment  for  treason  against  Thomas 
"W".  Dorr,  and  was,  therefore,  to  be  regarded  as  res  adjudi- 
cata.  This  position,  however,  was  taken,  not  by  the  court 
nor  by  any  of  the  judges,  but  by  counsel,  and,  mirabile 
dictu,  Judge  Bradley  was  himself  the  counsel.     Judge  Brad- 
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opinion  of  the  judges.  He  professes  great  reverence  for  the 
judges  when  they  are  deciding  cases,  but  thinks  they  are  en- 
titled to  no  more  respect  than  so  many  lawyers  when  they 
give  an  opinion.  Doubtless  his  distinction  is  not  unfounded, 
but  nevertheless,  I  think  he  pushes  it  to  an  extreme.  The 
judges  are  the  constitutional  advisers  of  the  Governor  and 
of  the  General  Assembly  ;  and,  consequently,  their  opinions, 
given  at  the  request  of  the  Governor  or  of  either  house  of 
the  General  Assembly,  have  more  than  an  individual  author- 
ity, being  given  in  their  public  capacity  under  the  sanction 
of  their  official  oaths. 

Judge  Bradley  makes  the  point  that  the  question  on  which 
the  opinion  M-as  given  is  political,  not  judicial,  and  argues 
that  it  is  for  the  General  Assembly  to  decide  it  for  the  judges, 
ratiier  than  for  the  judges  to  decide  it  for  the  General  As- 
sembly. I  do  not  care  to  contest  the  point  with  him;  l)ut, 
conceding  it,  what  follows?  The  question,  whether  politi- 
cal or  not,  is  constitutional,  and  the  members  of  the  Gene- 
ral Assembly  are  just  as  firmly  bound  by  their  oaths  to  sup- 
port the  constitution  in  dealing  with  a  political,  as  they  are 
in  dealing  with  a  legislative  question.  They  have  no  abso- 
lution, however  the  matter  may  he.  regarded.  The  senators, 
realizing  this,  applied  to  the  judges  for  their  opinion,  and 
the  judges,  as  was  their  duty,  gave  it.  Now,  say  the  ques- 
tion was  political,  yet  how  does  it  follow  that  the  opinion 
was  either  impertinent,  erroneous  or  unwortii.y  of  regard? 
It  seems  to  me  that  if  the  opinion  be  right,  it  is  the  duty  of 
the  members  of  the  General  Assembly  to  follow  it.  It  seems 
to  me  further  that,  as  a  matter  of  conscience — though  I  am 
no  casuist  —  it  will  be  l)etter  for  them  to  follow  it  until  they 
are  clearly  satisfied  that  it  is  wrong.  But  if  the  opinion  be 
clearly  wrong,  or  if  it  has  been  conclusively  refuted  by 
Judge  Bradley,  I  do  not  ask  them  to  regard  it,  whether  the 
question  be  political  or  non-political.  What  is  the  use  of 
befogging  a  plain  matter  with  irrelevant  distinctions? 


With  these  remarks  on  the  preliminaries  to  Judge  Brad- 
ley's argument,  let  us  now  proceed  to  the  argument  itself. 
But  here  I  encounter  an  embarrassment  at  the  threshold. 
Judge  Bradley  is  a  great  legal  luminary,  and  has  an  over- 
powering reputation.  Sometimes  ^Yhen,  on  a  quiet  morn- 
ing, I  open  my  Providence  Journal,  thinking  only  to  read 
the  news  or  to  enjoy  the  line  Addisonian  humor  of  that  ge- 
nial sheet,  I  come  plump  on  some  learned  lucubration  from 
his  potent  pen,*  and,  dipping  into  it  cursorily  here  and 
there,  I  immediately  begin  to  feel  as  if  I  were  reading,  not 
a  dissertation  or  an  argument,  but  a  royal  pronunciamento  ; 
the  writer  seems  to  be  looking  down  from  so  lofty  and  se- 
rene a  height.  The  Judge  is  quite  conscious  of  the  advan- 
tage which  his  distinction  gives  him  and  does  not  disdain  to 
use  it ;  but  on  the  contrary,  whenever  he  discovers  a  lack  of 
weight  in  his  argument,  he  promptly  throws  his  reputation, 
as  a  conqueror  might  throw  his  sword,  into  the  ascending 
scale.  A  notable  instance  of  this  occurred  last  winter  at  a 
hearing  before  a  committee  of  the  General  Assembly  on  con- 
stitutional changes.  Judge  Bradley  appeared  before  the 
committee,  and,  making  a  few  remarks,  handed  to  the  mem- 
bers printed  slips  containing  his  argument.  "In  answer  to 
a  question  by  Dr.  Garvin,"  says  the  Providence  Journal,  in 
its  report  of  the  hearing,  "Judge  Bradley  said  that  the  con- 
stitution did  not  impliedly  or  explicitly  prohibit  the  holding 
of  a  convention,  but  requires  and  confirms  tue  right  of  the 

*Not  long  ago,  Judge  Bradley  contributed  a  series  of  articles  to  the  Journal,  reflecting 
on  the  supreme  court  of  the  State  for  not  giving  in  writing  the  grounds  of  its  decision  in 
matters  of  fact.  The  articles  contain  many  wise  and  valuable  remarks  which  I  have  no 
disposition  to  gainsay;  but  the  practice  which  they  reprobate  is  not  peculiar  to  the  su- 
preme court  of  Rhode  Island.  It  prevails  in  other  state  courts  and  has  been  latterly 
adopted  in  the  supreme  court  of  the  United  States.  In  Tyler  v.  Campbell,  106  U.  S.,  122, 
Judge  Gray  states  simply  the  conclusion  of  the  court,  and  remarks  that,  as  the  case  in- 
volves only  a  question  of  fact,  "  an  extended  opinion  would  not  be  according  to  the  prac- 
tice of  the  court  and  would  serve  no  useful  purpose."  It  may  not  be  to  the  credit  of  the 
Judges  of  the  supreme  court  of  the  United  States,  that  they  agree,  where  Judge  Bradley 
disagrees,  with  the  judges  of  the  supreme  court  of  Rhode  Island,  but  evidently  they  are 
in  that  predicament. 


Assembly  to  institute  proceedings."  The  reader  will  re- 
mark the  absolute  assurance  of  his  answer.  He  puts  his 
foot  upon  the  opinion  of  the  five  judges,  as  if  it  were  simply 
an  egg-shell,  which  he  had  only  to  step  upon  to  crush  it  to 
atoms. 

Now  if  Judge  Bradley  had  come  to  a  consideration  of  the 
question  in  a  purely  judicial  temper  of  mind,  I  might  my- 
self be  overawed  by  his  dogmatic  deliverances.  He  did  not 
so  come  to  it ;  his  published  argument  was  simply  an  elabo- 
rate defence  of  a  conclusion  to  which  he  had  committed  him- 
self thirty  years  before.  In  1853,  he  was  state  senator  for 
the  town  of  North  Providence.  The  General  Assembly,  at 
its  May  session  for  that  year,  passed  an  act  providing  for  a 
convention  to  form  a  new  constitution,  subject,  however,  to 
the  approval  of  the  voters.     At  an  election,  held  June  28, 

1853,  the  voters,  mindful  of  the  lesson  which  they  had 
learned  in  1842,  emphatically  rejected  the  act  by  a  vote  of 
4,570  for,  to  (5,282  against  it.  At  its  October  session  for 
that  year,  the  General  Assembly  passed  an  act  for  a  conven- 
tion to  revise  the  constitution,  subject  to  the  approval  of  the 
voters.  At  an  election,  held  November  21,  1853,  the  act 
was  rejected  by  a  vote  of  3,778  for,  to  7,618  against  it,  an 
increase  over  the  first  vote  too  significant  not  to  be  under- 
stood. Judge  Bradley  was  of  the  party  that  passed  these 
acts,  and  voted  for  them.  No  man  can  detach  himself  from 
his  antecedents.  The  argument  of  1883  was  the  natural  se- 
quel to  the  vote  of  1853. 

But  Judge  Bradley  once  more  committed  himself  still 
more   deeply  to  the   same  view.      At  its  January  session, 

1854,  the  Asseml)ly  passed  an  act  reversing  and  annulling 
the  judgment  of  the  supreme  court  against  Thomas  W.  Dorr 
for  treason,  and  ordering  the  record  of  it  to  be  cancelled. 
Judge  Bradley  voted  for  the  act.  The  reader  who  remem- 
bers his  profession  of  reverence  for  the  judiciary,  in  the  ex- 
ercise of  its  purely  jr  aicial  functions,  will  be  surprised  ;  for 
it  was  not  an  opinion  of  the  judges,  but  a  judgment  of  court, 


31 

which  was  subjected  to  this  unprecedented  indignity.  I 
leave  the  reader  to  his  own  commentary ;  my  purpose  is 
simply  to  show  Judge  Bradley's  attitude  toward  the  ques- 
tion under  debate.  The  doctrine  of  Dorr  was  this :  that  a 
majoritj^  of  the  people  have  the  right  to  change  their  consti- 
tution at  any  time  and  in  any  way,  Avith  or  without  law.  A 
vote  for  the  act  was  virtually  a  vote  for  that  doctrine  ;  and 
of  course  any  person  who  voted  for  it  would  be  pretty  sure 
to  accept  the  milder  doctrine  of  Judge  Bradlej^'s  argument. 

I  think,  therefore,  that  I  have  shown  that  Judge  Bradley 
is  strongly  committed  to  the  conclusion  for  whicli  he  con- 
tends ;  and  consequently  that  I  have  a  right  to  ask  the 
reader  not  to  trust  him  blindly  on  account  of  his  reputa- 
tion, but  rather,  considering  his  argument  as  an  argument 
in  favor  of  a  foregone  conclusion,  to  examine  it  on  its  merits. 
If  he  will  grant  me  this,  I  will  ask  him  for  nothing  fur- 
ther except  his  careful  attention  to  what  follows. 

The  following  is  the  provision  of  the  constitution  for  the 
amendment  thereof,  viz.  : 

The  general  assembly  may  propose  amendments  to  this  constitution  by 
the  votes  of  a  majority  of  all  the  members  elected  to  each  house.  Such 
proposUious  for  amendment  shall  be  published  in  the  newspapers,  and 
printed  copies  of  them  shall  be  sent  by  the  secretary  of  State,  with  the 
names  of  all  the  menribers  who  shall  have  voted  thereon,  with  the  yeas 
and  nays,  to  all  the  town  and  city  clerks  in  the  State.  The  said  proposi- 
tions shall  be,  by  said  clerks,  inserted  in  the  warrants  or  notices  by  them 
issued,  for  warning  the  next  annual  town  and  ward  meetings  in  April; 
and  the  clerks  shall  read  said  propositions  to  the  electors  when  thus  as- 
sembled, with  the  names  of  all  the  representatives  and  senators  who  shall 
have  voted  thereon,  with  the  yeas  and  nays,  before  the  election  of  sena- 
tors and  representatives  shall  be  had.  If  a  majority  of  all  the  members 
elected  to  each  house,  at  said  annual  meeting  shall  approve  any  proposi- 
tion thus  made,  the  same  shall  be  published  and  submitted  to  the  electors 
in  the  mode  provided  in  the  act  of  approval;  and  if  then  approved  by 
three-fifths  of  the  electors  of  the  State  present,  and  voting  thereon  in 
town  and  ward  meetings,  it  shall  become  a  part  of  the  cons.itution  of  the 
State. 

The  constitution,  in  Article  IV,  Section  1,  declares  :  "This 
constitution  shall  be  the  supreme  law  of  the  Stale,  and  any 
law  inconsistent  therewith  shall  be  void." 
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The  judges,  in  their  opinion,  yielding  to  this  declaration, 
maintained  that  the  constitution  having  provided  a  mode  for 
its  own  amendment,  the  enactment  of  any  different  mode  by 
the  General  Assembly  would  be  void.  The  correctness  of 
this  proposition  seems,  at  first  blush,  too  plain  for  contro- 
vers}'.  Its  opponents  attempt  to  controvert  it  in  this  way  : 
The  constitution,  they  argue,  though  it  provides  a  particu- 
lar mode  of  amendment,  does  not  prohibit  amendment  in 
other  modes,  and  therefore  an  amendment  through  the 
medium  of  a  constitutional  convention,  without  following 
the  provision,  is  valid.  The  argument,  it  will  be  observed, 
rests  on  the  assumption  that  the  power  cannot  be  deemed 
to  have  been  prohi])ited  to  the  General  Assembly,  because 
it  is  not  prohibited  by  words  of  express  negation.  The 
judges,  in  their  opinion,  did  not  assent  to  this  assumption  ; 
and  very  clearly  the  assumption  is  unfounded,  unless  the 
power  differs  .in  this  respect  from  any  other  legislative 
power.  The  constitution.  Article  IV",  Section  2,  declares  ; 
"The  legislative  power,  under  this  constitution,  shall  be 
vested  in  two  houses,  the  one  to  be  called  the  senate,  the 
other  the  house  of  representatives  ;  and  both  together,  the 
General  Assembly."  What  is  granted  is,  not  legislative 
omnipotence,  but  "the  legislative  power  under  this  mnstitu- 
tion"  and,  under  the  constitution,  the  legislative  power  is 
confessedly  limited  in  many  ways,  not  only  expressly  but 
by  implication.  For  example,  the  General  Asseml)ly  can- 
not take  awaj'  the  right  of  trial  by  jury  in  common  law 
actions  or  in  criminal  cases.  The  constitution,  however, 
does  not  declare  that  the  General  Assembly  shall  not  take 
the  right  awaj'.  It  only  declares  that  "the  right  of  trial  by 
jury  shall  remain  inviolate,"  and  from  this  affirmative  lan- 
guage the  prohibition  is  implied.  Other  examples  could  be 
given.  Now  the  judges,  applying  this  principle,  held  that 
a  pai'ticular  mode  of  amendment  being  prescribed,  any  other 
mode  was  prohibited  by  implication,  although  no  prohibi- 
tory language  was  emplo^'ed. 


33 

tjacli  a  construction  in  the  matter  of  a  statute,  will  or  deed 
is  very  common.  The  reader  is  doubtless  familiar  with  it  as 
applied  to  a  mortgage  deed  with  power  of  sale.  The  power 
is  generally  given  to  be  exercised  in  a  particular  way,  as, 
e.  g.,  at  auction  after  advertisement;  and  it  has  frequently 
been  decided  that  a  sale  in  any  other  way  is  invalid.  Such 
a  decision  has  nothing  arbitrary  in  it,  but  follows  the  famil- 
iar usages  of  language.  If  a  farmer  lends  his  horse  to  his 
neighbor,  telling  him  how  to  use  it,  he  does  not  think  it 
necessary  to  prohibit  his  using  it  differently,  the  prohibition 
being  implied ;  for  he  cannot  use  it  differentl}',  if  he  does 
as  he  is  told.  The  old  Roman  jurists  saw  this  centuries  ago, 
as  clearly  as  we  see  it  to-day,  and  accordingly  laid  down  the 
rule,  "  expressio  unius  est  exdusio  alterius"*  which  is  as 
much  a  rule  of  our  law  as  of  theirs.  The  judges,  in  their 
opinion,  apply  this  rule  to  the  constitution  for  the  purpose 
of  getting  at  its  meaning ;  and  certainly  if  any  instrument 
ought  to  be  construed  according  to  the  common  usages  of 
human  speech,  a  constitution,  adopted  by  the  people  as  the 
expression  of  their  sovereign  will,  ought  to  be  so  construed, 
unless  there  is  some  reason,  historic  or  other,  for  construing 
it  otherwise. 

Now  let  us  consider  the  reasons  which  Judge  Bradlej^ 
opposes  to  this  construction.  His  first  reason  is  that  the 
rule  applied  by  the  judges,  however  applicable  it  may  be 
in  private  matters,  is  not  applicable  to  limit  the  sovereign 
power,  or  in  other  words,  that  the  power  of  the  people,  in- 
cluding their  power  to  amend  their  form  of  government, 
cannot  be  limited  by  implication.  The  wide-awake  reader 
will  here  detect  a  specimen  of  the  logical  legerdemain  which 
is  sometimes  resorted  to  by  the  skillful  advocate.  The 
judges  maintained  that  the  constitution  having  provided  one 


'The  rule  literally  translated  is  :  "  The  expression  of  one  [way  or  tiling]  i 

is  the  exclu- 

in  of  any  other,"  or  less  literally  translated,  "  When  one  [way  or  thing] 

is  expressly 

■ected,  any  other  is  impliedly  prohibited." 
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mode  of  amendment,  the  General  Assembly  could  not  pro- 
vide another,  their  power  being  limited  by  implication. 
Judge  Bradley,  adroitly  substituting  the  people  for  the 
Assembly,  replies  that  the  i)o\ver  of  the  people  cannot 
be  limited  by  implication.  Why  does  he  make  the  suli- 
stitution  ?  He  makes  it  because  he  knows  that  the  power 
of  the  Assembly  can  be  limited  by  implication,  and  is  so 
limited  in  our  constitution.  He  lias  some  excuse,  however; 
for  if  the  Asseml)ly  is  shut  up  to  the  mode  expressly  pro- 
vided, the  peoi)le  are  also  shut  up  to  it,  since  the  people 
cannot  move  in  the  matter  of  an  amendment  without  the 
initiative  of  the  Assembly.  But  though  this  may  be  some  ex- 
cuse for  the  substitution,  it  does  not  justify  it ;  for  after  all, 
if  the  limitation  is  implied,  it  is  the  Assembly  whose  power 
is  limited,  and  it  is  the  people  who  limit  it,  not  to  their  own 
detriment,  but  for  their  own  protection  against  hasty  and 
ill-considered  changes.  I  must  ask  the  reader  to  remember 
this  ;  but  at  the  same  time  I  shall  not  refuse  to  meet  Judge 
Bradle}'  on  his  own  ground.  The  assertion  that  the  sover- 
eign power  of  the  people  cannot  be  limited  by  implication 
has  so  imposing  a  sound  that  the  unwary  reader  might  easily 
be  led  to  accept  it  as  a  legal  aphorism  ;  but,  nevertheless,  I 
venture  to  deny  it,  and  to  call  for  authority  in  support  of  it. 
Judge  Bradley  has  adduced  what  he  claims  to  be  atithority. 
Let  us  examine  it.  In  the  tirst  place,  he  adduces  a  ride  laid 
down  in  Dwarris  on  Statutes,  that  "the  rights  of  the  crown 
can  never  be  taken  away  b}'  doubtful  words  or  ambiguous 
expressions,  l)ut  only  by  e.rj)re.^.s  ferms."  The  rule  is,  per- 
haps, stated  a  little  strongly,  but  taking  it  as  stated,  and 
conceding  that  what  is  true  of  the  crown  in  England  is  true 
of  the  people  here,  how  does  the  rule  bear  on  the  (juestion 
under  debate?  The  question  here  does  not  relate  to  the 
taking  awa}'  of  right  or  power,  but  to  its  voluntary  renun- 
ciation. In  this  country  the  sovereign  power,  which  resides 
in  the  people,  cannot  be  taken  away  by  anybodj'  but  the 
people,  acting  either  directly   or  by   reiirescntation.      It   is 
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not  laid  down  in  Dwarris  that  a  roj^al  or  a  puljlic  grant  ad- 
mits of  no  implication  against  the  grantor.  A  royal  or 
public  grant  is  construed  like  a  private  grant,  except  that  in 
ambiguous  matters  it  is  construed  the  more  favorably  to  the 
grantor,  whereas  a  private  grant  is  construed  the  more 
favorably  to  the  grantee.  This  does  not  help  Judge  Brad- 
ley ;  for  here  the  Assembly  is  the  grantee,  and  the  rule  tells 
against  its  having  the  power  to  initiate  amendments  other- 
wise than  as  provided.  There  is  authority,  if  Judge  Brad- 
ley wants  it,  which  is  more  in  point.  The  federal  constitu- 
tion is  an  instrument  by  which  the  States  granted  certain 
powers  to  the  United  States.  There  was  formerly  a  school 
of  statesmen  known  as  strict  constructionists.  They  insisted 
that  the  States  had  parted  with  no  powers  except  such  as 
were  expressly  granted  and  such  as  were  necessarily  inci- 
dent to  the  grant ;  for  even  they  admitted  that  incidental 
powers  might  be  implied.  In  one  matter  they  took  the  same 
position  which  Judge  Bradley  takes.  The}^  maintained  that 
the  States,  though  thej  had  united  to  form  the  union,  had 
never  «2J)-e5s?y  agreed  that  the  union  should  be  indissoluble, 
and  that,  therefore,  the  States  being  sovereign  except  in  so 
far  as  they  had  voluntarily  abridged  their  sovereignty,  any 
State,  if  it  thought  it  had  cause,  had  a  right  to  secede,  since 
its  power  could  not  be  limited  b}-  implication.  Certain 
States  holding  this  doctrine  acted  on  it.  We  all  know 
what  followed.  The  doctrine  was  confuted  on  the  battle- 
field. It  was  disaffirmed  by  the  courts.  And  it  seems  to 
me  that,  since  then,  the  idea  that  the  sovereign  power  of  the 
people  cannot  be  limited  by  an  implication  resulting  from 
the  language  in  which  the  people  have  expressed  their  will, 
ought  to  be  regarded  as  too  thoroughly  discredited  to  tind 
place  anj^where  out  of  the  limbo  of  exploded  errors. 

Judge  Bradley  also  quotes  from  Dwarris  the  following 
remark  in  support  of  his  position,  to  wit :  "Affirmative 
words  do  not  take  awa^'  the  common  law,  a  former  custom 
or  a  preceding  statute."     I  can  imagine    the    reader,  as  he 
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reads  this,  womloiing  what  l)carin2  it  has  on  the  question 
here ;  for  how,  he  may  ask  himself,  can  the  General  Assem- 
bly, which  is  the  creature  of  the  constitution,  have  any  right 
independently  of  it,  cither  at  common  law  or  b}'  a  former  cus- 
tom or  a  preceding  statute.  The  doctrine,  I  seem  to  hear 
him  say,  is  not  only  strange  hut  dangerous,  for  if  it  amounts 
to  anything,  it  amounts  to  this,  that  there  is  one  constitution, 
written  and  ordained  l)y  the  people,  and  another,  unwritten 
andapochryphal,  which  the  General  Assembly  is  left  to  evolve 
for  itself  out  of  a  sort  of  hj'pothetical  nebula  of  custom  and 
common  law.  Such  a  doctrine  is  convenient  for  a  legisla- 
ture when  it  finds  itself  hampered  by  the  written  constitu- 
tion ;  but  can  it  be  that  this  is  what  Judge  Bradley  intends? 
Probablj'  not.  The  man  who  originates  an  erroneous  doc- 
trine for  a  particular  purpose,  seldom  intends  all  the  conse- 
quences which  follow  from  it.  He  is  too  intent  on  his  pur- 
pose to  discover  th'era. 

Judge  Bradley,  however,  explains  himself  in  these  words  : 
"The  right  here  in  question  exists  by  the  common  law  of  the 
constitutions  of  American  States,  as  we  have  seen  liy  former 
custom  of  this  and  other  States."  The  explanation  is  re- 
markable. It  may  be  well  enough  to  call  the  practice  in 
regard  to  constitutional  changes  "a  common  law;"  but  it  is 
the  merest  figure  of  speech  to  call  it  so,  and  to  found  an 
argument  on  it  as  if  it  were  a  fact  is  a  most  egregious  fal- 
lacy. The  constitution  is,  to  use  its  own  words,  "the 
supreme  law  of  the  State,"  and  it  cannot  therefore  l)e  sub- 
ject to  alteration  by  any  common  law  right.  The  real 
fact  is  this,  that  the  General  Assembly  has  no  power 
except  that  which  the  people,  which  it  represents,  have 
conferred  upon  it,  either  expressly  or  impliedly,  in  the 
constitution.  Judge  Bradley  virtually  admits  this  later  in 
his  argument.  The  judges,  in  their  opinion,  had  said  that, 
in  the  absence  of  any  express  provision,  the  General  Assem- 
bly would  have  the  power  to  initiate  constitutional  changes 
ex  necessitate  by  implication  and  without  restriction.  Judge 
Bradley,  correcting  this,  declares  that  the  power  is  a  legisla- 
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tive  power  included  in  the  general  grunt.  Doubtless  this  is 
the  better  view  ;  but  it  is  inconsistent  with  the  supposition 
that  the  General  Assembly  has  the  power,  independently  of 
the  constitution,  at  conniion  law,  and  it  is  fatal  to  the  argu- 
ment founded  upon  it. 

Judge  Bradley's  purpose  in  the  correction,  however,  was 
not  to  undermine  his  own  argument,  but  to  controvert  the 
opinion  of  the  judges.  "There  is,  therefore,"  he  says,  "no 
room  for  any  implied  prohibition,  for  there  is  an  express 
grant  of  the  power  in  question  by  a  general  grant  of  legis- 
lative powers,  which  includes  it."  The  argument  is  untena- 
ble. It  does  not  follow  that  the  power  is  unlimited  because 
it  is  included  in  the  general  grant,  nor  that  the  power,  being 
included  in  the  general  grant,  is  not  limited  by  force  of  the 
special  provision,  because  it  would  be  unlimited  without  it. 
What  is  called  the  general  grant  is  not  an  unlimited  grant ; 
for,  as  we  have  already  seen,  what  is  granted  to  the  General 
Assembl3'  by  the  constitution  is  not  legislative  omnipotence, 
but  "  the  legislative  power  under  this  constitution,"  the 
power  being  thus  subjected  to  all  the  limitations  of  the  con- 
stitution, express  or  implied,  by  the  terms  of  the  grant.  I 
do  not  mean  to  concede  that  the  words  "under  this  constitu- 
tion "  were  necessary  to  accomplish  this ;  but  they  make 
plainer,  if  possible,  what  would  be  perfectly  plain  without 
them.  The  power  is  conferred  in  a  single  clause.  The 
limitations  are  distributed  under  their  appropriate  heads 
through  the  constitution.  This  could  not  be  otherwise  with- 
out a  clumsiness  of  composition  which  would  probably  intro- 
duce more  ambiguities  than  it  would  remove.  It  is  for  the 
reader  to  interpret  the  power  in  the  light  of  its  limitations, 
bringing  them  together.  If  we  do  so  in  this  matter,  we 
shall  have  the  constitution  reading  in  legal  eifect  as  follows  : 
The  legislative  power,  including  the  power  to  provide  for 
changes  of  the  constitution,  shall  be  vested  in  the  General 
Assembly,  but  the  General  Assembl}^  when  it  proposes 
amendments,  shall,  etc.,  using  the  language  of  the  special 
provision.     Now  can  there  be  any  doubt  that  if  the  power 
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were  so  given,  the  General  Ass-emlily  would  be  limited  in 
the  exercise  of  it  to  the  mode  prescril)ed  ?  The  power  is  so 
given  in  legal  effect,  though  the  literary  plan  of  the  consti- 
tution requires  that  the  grant  of  the  power,  as  included  in 
the  general  grant,  shall  Ije  expressed  in  one  place,  and  the 
mode  of  exercising  it  prescribed  in  another.  The  general 
grant  and  the  special  provision  are  both  parts  of  the  same 
great  ordinance,  and  must  l)e  construed,  not  consecutively 
and  separately,  l)ut  simultaneously  and  together. 

I  come  now  to  a  point  which  I  think  did  not  receive  the 
prominence  it  is  entitled  to  in  the  opinion  of  the  judges. 
Implications  arc  of  two  kinds.  An  implication  may  be 
necessary  and  conclusive,  or  it  may  be  merely  reasonable 
and  liable  to  be  controlled  b}^  counter  considerations.  I 
have  so  for  discussed  the  question  here  without  regard  to 
this  distinction.  I  now  maintain  that  the  implication  for 
which  I  contend  is  necessary  and  conclusive.  I  will  ask  the 
reader  to  revert  to  tlie  pro\ision  in  regard  to  amendments, 
and  study  it  a  moment.  It  begins  by  giving  the  General 
Assembly  leave  to  propose  amendments.  The  language  is 
purely  permissive.  The  Assemlily  may  or  may  not  propose, 
as  it  chooses.  If,  however,  it  chooses  to  propose,  the  pro- 
vision goes  on  to  prescribe  the  steps  which  are  to  be  taken. 
There  is  an  instant  change  in  the  form  of  expression.  The 
language  ceases  to  lie  i)crniis.sive  and  becomes  peremptory. 
It  is  not  maij,  but  sltall,  s/kiJI,  .^/lall,  with  imperative  reiter- 
ation through  all  the  steps  of  the  procedure.  Not  only  is 
the  mode  marked  out,  but  the  Assembly  is  commanded  to 
follow  it.  Can  the  Assembly,  then,  depart  from  this  mode 
and  proceed  in  a  different  mode — in  a  mode  which  is  differ- 
ent not  only  in  some  of  the  minor  details,  which  may  pos- 
sibly be  regarded  as  merely  directory,  ))ut  in  the  essential 
matters,  in  the  principal  directions  which  were  designed  to 
insure  deliberation  and  an  assured  majority — can  the  Assem- 
bly, I  sa}',  thus  depart  from  the  prescribed  mode  consist- 
ently with  it?  If  it  cannot,  the  implication  that  it  must  not 
is  necessary  and  conclusive.      Indeed,  if  it  cannot,  the  con- 
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stitution  does  not  leave  the  prohibition  to  a  mere  implica- 
tion, but,  as  before  quoted,  it  has  itself  declared,  "this 
constitution  shall  be  the  supreme  law  of  the  State,  and  any 
law  inconsistent  therewith  shall  be  void."  I  confidently 
affirm,  therefore,  that  an}^  mode  provided  by  the  General 
Assembly  which  materially  diflers  from  the  mode  prescribed 
in  the  constitution  must  necessarily  be  void.  The  people 
have  legislated  for  themselves,  and  the  Assembly  cannot 
supersede  or  repeal  their  legislation  by  legislating  differ- 
ently. I  will  not  multiply  words ;  the  demonstration  is 
manifest  without  them. 

Judge  Bradley  is  evidently  sensible  of  the  strength  of 
this  position ;  for,  unless  I  misa|)prehend  his  meaning,  he 
attempts  to  avoid  it  in  part  by  taking  the  ground  that  the 
constitutional  provision  relates  only  to  amendments,  and 
does  not  extend  to  the  adoption  of  a  new  constitution.  The 
judges,  in  their  opinion,  anticipating  that  such  a  distinction 
might  be  attempted,  though  unrecognized  in  1853,  answer  it 
by  saying  in  effect  that  it  is  a  distinction  without  a  differ- 
ence, inasmuch  as  the  adoption  of  a  new  constitution  would 
be  but  an  amendment  under  another  form.  "The  power  in 
a  legislature  to  amend  an  act  of  legislation,"  says  Judge 
Bradley,  "  does  not  exclude  the  power  to  repeal  the  act  and 
make  a  new  one.  So  the  power  in  a  government  to  amend 
its  constitution,  as  occasion  may  require,  does  not  exclude 
the  power  to  reconstruct  it  anew,  as  occasion  may  require." 
The  statement,  taken  literally,  is  in  my  opinion  correct. 
Nobody  has  ever  said  that  a  power  to  amend  a  statute  ex- 
cludes the  power  to  re-enact  it,  or  that  a  power  to  amend 
the  constitution  excludes  the  power  to  reconstruct  it.  What 
the  judges  maintained  was,  and  what  I  maintain  is,  that  if 
the  power  to  amend  is  limited  hy  the  constitution,  either 
expressly  or  impliedly,  to  a  particular  mode,  the  amend- 
ment cannot  be  constitutionally  effected  in  any  other  mode, 
even  though  it  be  proposed  under  the  form  of  a  new 
constitution.     Judge  Bradley  does  not   squarely   meet  this 
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proposition  ;  though  ho  evidently  intends  to  hiive  his  readers 
suppose  that  he  both  mee(s  and  refutes  it  by  making,  in  his 
solemn  way,  the  indisputable  statement  just  quoted. 

He  does  assert,  however,  that  the  i>ower  to  amend  and 
the  power  to  reeonstruet  are  different,  and  therefore  I  i)re- 
snme  that  he  intends  to  argue  that  it  does  not  follow,  be- 
cause the  power  to  amend  is  limited  to  a  particular  mode, 
that  the  power  to  reconstruct  is  either  likewise  limited  or 
else  excluded.  Let  us  suppose  that  this  is  his  argument, 
and  that  his  statement  was  intended  to  support  it.  The 
statement  contains  two  sentences.  The  tirst  sentence  is 
illustrative.  As  such  let  us  consider  it.  There  are  two 
ways  in  which  a  statute  can  be  amended.  It  can  be  patched 
by  an  amendatory  act,  or  it  can  be  re-enacted  with  the 
amendment  incor[)orated.  Now  let  us  suppose  that  the 
constitution  says  of  a  particular  statute,  that,  if  amended, 
it  shall  be  amended  in  a  partitular  way,  as  e.  r/.,  by  a  two- 
thirds  vote.  In  such  case,  according  to  Judge  Bradley's 
argument,  the  statute,  though  not  constitutionally  amenda- 
ble in  the  tirst  mentioned  manner  without  a  two-thirds  vote, 
may  be  constitutionally  amended  in  the  other  manner  by  a 
mere  majority  vote,  because  in  the  other  manner  there  is  a 
new  act,  and  the  power  of  the  Assembly  to  pass  a  new  act 
is  not  excluded.  Does  Judge  Bradley  suppose  that  such  an 
argument  would  satisfy  any  decent  court  in  Christendom? 
I  am  (piite  sure  that  any  decent  court  would  say  that  the  new 
act  was  nothing  but  the  old  act  amended,  and  that  it  could  not 
sanction  such  an  attempt  to  circumvent  the  constitution. 

It  is  precisely  the  same  in  regard  to  constitutional  chauires. 
A  new  constitution,  if  adopted,  would  be  nothing  but  the 
old  constitution  amended.  If  a  convention  to  frame  a  new 
constitution  were  called  to-morrow,  it  could  do  nothing, 
even  though  Ur.  (iarviu  himself  were  there  to  recommend 
every  nostrum  of  his  political  pharmacopaua,  but  introduce 
a  few  alterations  and  additions  which  might  just  as  well  be 
introduced  by  the  specially  prescril)ed  method  of  amendment. 
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Doubtless  there  is  a  formal  difference.  There  is  also  a 
technical  difference,  inasmuch  as  a  new  constitution,  con- 
sidered as  such,  supersedes  the  old  when  it  goes  into  effect, 
and  probably,  therefore,  Avould  have  to  make  provision  for 
continuing  the  old  government  until  a  new  government  could 
be  formed  under  it.  This,  however,  is  merelj^  incidental  to 
change  in  that  form,  and  does  not  alter  the  nature  of  the 
change  itself,  or  make  it  any  the  less  essentially  an  amend- 
ment. The  word  "amendment,"  as  used  in  the  constitution, 
denotes  the  change  introduced  or  to  be  introduced,  not  the 
process  of  introduction.  A  glance  at  the  provision  will 
show  this.  The  word  should  not  be  narrowed  by  technical 
distinctions  or  frittered  away  by  nice  refinements.  It  should 
be  interpreted  in  the  light  of  its  context,  and  so  interpreted 
the  largeness  of  its  meaning  becomes  too  distinct  for  doubt ; 
for  the  context  clearly  manifests  a  conservative  purpose 
which  would  be  frustrated  by  the  narrower  interpretation 
for  which  Judge  Bradley  contends. 

Judge  Bradley  seems  to  have  an  idea  that  a  new  constitu- 
tion would  have  to  be  framed  by  a  convention,  and  that  for 
that  reason  it  would  have  some  special  virtue  in  it  distin- 
guishing it  from  an  amendment.  But  why  a  convention  is 
necessary,  or  what  is  the  nature  of  that  virtue  which  it  can 
impart,  he  does  not  tell  us,  and  I  confess  I  cannot  conjec- 
ture. A  convention  simply  prepares  the  draft  of  a  new  con- 
stitution, as  a  scrivener  prepares  the  draft  of  a  will ;  but  it 
is  the  vote  of  the  people  duly  taken  in  the  one  case,  as  it  is 
the  signature  of  the  testator  duly  attested  in  the  other, 
which  gives  vitality  to  the  instrument.  And  as  the  testator 
can  dispense  with  the  scrivener,  if  he  can  get  his  will  with- 
out him,  so  can  the  people  dispense  with  a  convention,  if 
they  can  get  a  constitution  which  suits  them  without  it.  A 
legislative  committee  can  do  the  work  just  as  well ; — the 
only  superiority  which  a  convention  has  being  this,  that  be- 
ing chosen  by  the  people  to  prepare  a  draft,  it  is  perhaps  a 
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little  likelier  to  prepare  a  draft  which  will  suit  them.  A 
convention  is  .simply  an  agency  ;  it  has  no  original  power ; 
it  can  do  only  what  it  is  authorized  to  do  by  the  act  which 
calls  it  into  being.  The  General  Assembly  and  the  people 
can  do  without  it  whatever  they  can  do  through  the  medium 
of  it,  for  they  are  the  real  powers.  The  practice  of  calling 
it  is  nothing  l)ut  a  usage  which  may  be  followed  by,  but 
which  cannot  control,  the  law-making  power.  I  do  not 
think  that  even  Judge  Bradley  himself  will  say  that  a  new 
constitution,  which  has  been  otherwise  duly  adopted,  Mould 
be  invalid  simply  because  it  was  not  drafted  and  proposed 
through  the  medium  of  a  convention. 

But  if  this  be  so,  what  follows  under  the  distinction 
^^•hich  is  attempted  between  amending  and  reconstructing 
the  constitution?  This,  namel}' :  that  the  General  Assem- 
bly, though  it  cannot  provide  for  an  amendment  in  the  usual 
form  without  following  the  constitutional  jirovision,  can 
nevertheless  provide  for  an  amendment  in  the  form  of  a  new 
constitution  independently  of  it,  submitting  the  new  consti- 
tution for  adoption  on  approval  by  a  bare  majority  of  the 
qualitied  voters  ;  or  even,  according  to  some  precedents,  by 
a  bare  majority  of  those  who  would  or  could  be  qualified 
under  it,  if  adopted.  Was  there  ever  a  more  preposterous 
conclusion  'i  A  convention  if  called  would  aflbrd  some 
slender  protection  against  inconsiderate  action  l)y  waking 
public  attention,  but,  as  we  see,  even  that  is  at  the  mercy 
of  the  General  Assembly.  What,  then,  if  Judge  Bradley's 
views  prevail,  becomes  of  the  conservatism  which  our 
fathers,  knowing  the  political  excitability  of  small  States, 
were  so  anxious  to  insure?  It  vanishes  like  a  vapor.  It 
was  not  until  after  our  constitution  was  adopted  that  the 
views  now  supported  by  Judge  Bradley  wei'e  anywhere  ac- 
cepted, and  I  am  quite  sure  that  our  fathers  never  an- 
ticipated them.  I  am  sure,  too,  that  they  had  no  reason  to 
anticipate  them.  When  I  say  this,  however,  I  do  not  mean 
to  say  that  the  General  Assembly  cannot  call  a  convention 
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to  prepare  amendments,  or  even  to  prepare  them  in  the 
form  of  a  new  constitution,  but  I  mean  to  say  this  only : 
that  such  amendments,  by  whomsoever  or  in  whatever  form 
prepared,  cannot  be  constitutionally  adopted  unless  they  are 
proposed  and  approved  in  accordance  with  the  special  pro- 
vision of  the  constitution.  An  amendment  in  the  form  of  a 
new  constitution  can  easily  l)e  so  proposed  and  approved  b}' 
prefixing  to  it  the  words  :  "  The  constitution  shall  be  so 
amended  as  to  read  as  follows,  to  wit ;"  and  probably  even, 
without  them,  by  simply  styling  it  an  amendment  in  the 
procedure. 

I  pass  to  another  point.  Judge  Bradley  contends  that 
the  constitution  explicitly  authorizes  changes  otherwise  than 
in  the  mode  which  is  specially  prescribed.  For  this  he  cites 
Section  1,  of  Article  1,  which  follows  : 

Section  1.  In  the  words  of  the  Father  of  his  Country,  we  declare, 
that,  "the  basis  of  our  political  systems  is  the  right  of  the  people  to  make 
and  alter  their  constitutions  of  government;  but  that  the  constitution 
which  at  any  time  exists,  till  changed  by  an  explicit  and  authentic  act  of 
the  whole  people,  is  sacredly  obligatory  upon  all." 

This  section  purports  to  be,  not  a  grant  of  power,  but  a 
declaration  of  right.  It  is  very  general  in  its  terms.  It 
was  doubtless  inserted  to  justify  the  change  which  was 
then  making,  as  well  as  to  assert  the  right  to  make  future 
changes.  It  was  inserted,  moreover,  in  lieu  of  a  section 
offered  and  rejected,  which  aiErmed,  or  was  supposed  to 
affirm,  the  Dorr  doctrine,  and,  without  doubt,  its  principal 
purpose  was  to  disaffirm  that  doctrine.  Hence  the  words, 
"  the  constitution  which  at  any  time  exists,  till  changed  by 
an  explicit  and  authentic  act  of  the  whole  people,  is  sacredly 
obligatory  upon  all."  Judge  Bradley  contends  that  the  mean- 
ing is  that  the  people  have  the  right  to  change  the  con- 
stitution by  a  mere  majority  vote,  if  they  only  do  it 
through  the  medium  of  a  convention  and  under  an  act  of 
the  General  Assembly.  I  agree  that  it  means  this  in  its 
retrospective  application  ;  for  our  fathers   proceeded  in  that 


44 

manner  when  they  adopted  the  present  constitution  ;  but 
they  were  not  then  restrained  by  any  special  provision ;  and 
it  does  not  follow  that  we  can  now  proceed  in  the  same 
manner,  under  a  constitution  which  has  such  a  provision. 
We  must  construe  the  section  and  the  provision  together, 
and,  so  construing  them,  I  do  not  find  anything  in  the  sec- 
tion which  is  inconsistent  with  the  provision,  taking  the 
provision  as  I  interpret  it.  The  section  declares  that  the 
existing  constitution  remains  obligatory  "till  changed  by 
an  explicit  and  authentic  act  of  the  whole  people."  There 
are  two  requirements  here.  First,  the  act  must  be  authen- 
tic ;  and  second,  it  must  be  the  act  of  the  wliole  people.  To 
meet  these  requirements,  the  act  must  be  performed  under 
the  sanction  of  the  law,  for  otherwise  it  cannot  be  legally 
authenticated,  nor  be  the  act  of  the  whole  people,  if  any 
portion  of  them  dissent.  The  vote  of  any  number  less  than 
all  cannot  be  the  vote  of  the  whole  people,  even  in  contem- 
plation of  law,  unless  it  is  legally  and  constitutionally  given. 
It  is  not  enough,  therefore,  that  the  change  is  eftected  under 
an  act  of  the  General  Assembly,  unless  tlie  act  is  constitu- 
tional. An  unconstitutional  statute  is  a  nullity.  We  are  thus 
brought  back  to  the  very  question  which  1  ha\c  already  so 
fully  argued,  namely :  whether  an  act  which  purports  to 
provide  for  a  change  of  the  constitution  in  any  manner 
other  than  that  which  is  prescribed  in  the  special  provision, 
is  constitutional.  I  maintain,  for  reasons  which  I  need  not 
repeat,  that  such  an  act,  being  inconsistent  with  the  special 
provision,  is  unconstitutional  and  void.  It  follows  that  the 
only  mode  in  which  our  constitution  can  be  ilianged  by 
"  an  explicit  and  authentic  act  of  the  wht)l('  people"  is  the 
mode  prescribed  in  the  special  provision. 

Judge  Bradley  also  cites  Section  10,  of  Article  IV,  which 
reads  as  follows  :  "  The  General  Assembly  shall  continue  to 
exercise  the  powers  the}'  have  heretofore  cx(Mciscd  unless 
prohibited  by  this  constitution."  He  contends  that,  since 
the  Assembly  exercised  the  power  in  (jucstion  under  the  old 
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charter,  it  can  continue  to  exercise  it  under  tliis  section. 
Doubtless  it  can,  unless  prohibited  ;  but  since  it  cannot  ex- 
ercise the  power  in  any  other  than  the  prescribed  mode,  con- 
sistentlj'  with  the  prescribed  mode,  it  is  prohibited  by  im- 
plication ;  and  indeed,  under  the  clause  which  declares  that 
any  law  inconsistent  with  the  constitution  shall  be  void,  it 
is  prohibited,  if  not  expressly,  at  least  as  unequivocally  as 
if  it  were  expressly  prohibited.  In  Taylor  v.  Place,  4  R.  I., 
;:524,  the  Supreme  Court  decided  that  an  implied  is  as 
effectual  as  an  express  prohibition.  Judge  Bradley  at- 
tempts to  limit  the  authority  of  Taylor  v.  Place,  but  the 
attempt,  contrary  to  his  wont,  is  rather  blind,  and  it  is  cer- 
tainl}^  not  successful.  The  idea  that  the  exercise  of  the 
power  can  be  prohibited  only  by  express  negation  is  utterly 
untenable.  For  if  it  were  tenable,  mark  the  result :  the 
General  Assembly,  under  the  old  charter,  was  accustomed 
to  exercise  power  over  the  right  of  suffrage,  restricting  or 
extending  it.  It  is  nowhere  prohibited  by  express  negation 
from  continuing  to  exercise  the  power;  but  certainly  no 
one,  not  a  fanatic  nor  a  fool,  will  have  the  effrontery  to 
maintain  that  it  can  continue  still  to  exercise  it.  There  is  a 
kind  of  reasoning  which  the  logicians  call  a  reductio  ad  ah- 
surdiim,  which  consists  in  showing  that  a  proposition  must 
be  erroneous  because  it  is  absurd.  It  seems  clear  to  ni}- 
mind  that  the  proposition  which  I  am  combating  is  of  that 
character. 

I  will  now  l)riefly  consider  the  precedents  which  Judge 
Bradley  adduces.  And  here  I  will  premise  that  I  admit 
that  a  legislature  can  provide  for  constitutional  changes,  to 
be  efiected  by  a  mere  majority  vote,  if  the  constitution  con- 
tains no  restrictive  provision.  The  Judges  in  their  opinion 
do  not  deny  this.  Precedents  for  such  changes  are  therefore 
not  in  point.  There  is  no  particular  mode  to  follow,  if 
there  be  none  prescril)ed.  Judge  Bradley,  liowever,  men- 
tions seven  states  in  which  as  many  constitutions,  having 
special  provisions  for  amendment,  have  been  changed  with- 
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out  following  those  provisions.  These  are  pertinent.  But 
what  is  their  value  as  precedents?  Judge  Bradley  thinks 
they  are  of  great  value  :  I  value  them  less  highly.  I  will 
state  the  reasons  wliy  I  \'Mlue  them  less  highly. 

In  the  first  iilace,  we  liavo  only  the  instances  in  which  such 
changes  have  ham  adopted.  We  are  not  told  how  often 
such  changes  have  been  rejected,  when  proposed,  because 
unconstitutional.  Probaljly  the  precedents,  if  we  only 
knew,  are  as  numerous  on  the  one  side  as  on  the  other.  In 
the  second  place,  the  constitutions  of  the  several  States 
have  their  differences  as  well  as  their  resemblances,  and 
what  is  wrong  under  one  inaj'  be  right  under  another.  The 
special  provision  which  is  so  clearly  mandatory  in  our  con- 
stitution raa}^  be  less  clearly  so  in  another,  or  it  may  be 
accompanied  by  some  other  clause  which  countervails  its 
restrictive  efi'ect.  If  tiie  declaratory  clause,  which  was 
offered  and  rejected  in  the  convention  which  framed  our 
constitution,  had  been  adopted,  we  should  find  it  difficult  to 
maintain  that  the  special  provision  is  exclusive  and  control- 
ling. In  some  of  the  instances  mentioned  by  Judge  Bradley, 
the  constitutions  contained  such  or  similar  clauses. 

I  admit,  however,  that  among  the  cases  of  constitutional 
change  cited  by  him,  there  are  cases  which  "go  on  all  fours" 
as  precedents  in  his  favor.  Now  what  have  I  to  say  of 
them?  I  have  this  to  say,  that  the  legislature  of  no  other 
State  can  decide  for  the  people  of  Rhode  Island  what  is  the 
meaning  of  their  constitution,  or  absolve  them  from  their 
duty  to  support  and  oljcy  it  according  to  the  meaning  which 
it  has  in  Rhode  Island.  A  legislative  precedent  is  not  like 
a  judicial  precedent,  for  legislatures  give  no  reasons  for 
their  decisions,  and  we  cannot  know  what  arguments  or  influ- 
ences may  have  prevailed  with  them.  I  desire  to  speak 
respectfully  and  without  ofi'ence,  but  nevertheless  I  must 
say  that  in  my  opinion  a  legislature  is  not  generally  well 
fitted  to  decide  legal  or  constitutional  questions.  Statutes 
are  frequently  enacted  which  the  courts  pronounce  uncon- 
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stitutional.  Moreover,  questions  of  constitutional  change 
are  apt  to  be  party  questions.  When  the  party  in  power 
favors  a  change,  it  naturally  wishes  to  accomplish  it,  and  it 
easily  persuades  itself  that  what  it  wishes  done  can  be  con- 
stitutionally done.  This  is  human  nature.  The  disposition 
shows  itself  even  in  matters  which  are  not  immoderately 
exciting;  and  we  all  know  that  when  party  zeal  is  inflamed, 
fanaticism  getting  the  better  of  reason,  constitutional  scru- 
ples melt  like  wax,  and  men  of  strong  mind  even,  catching 
the  common  contagion,  cease  to  think  for  themselves  and 
rush  recklessly  along  with  their  fellows.  In  such  circum- 
stances, the  example  of  one  State  is  all  too  eagerly  followed 
in  another.  One  illustration  of  this,  history  has  blazoned 
in  letters  of  living  light.  On  December  20,  1860,  South 
Carolina  passed  her  ordinance  of  secession,  setting  an  ex- 
ample which  was  instantly  followed  by  six  other  States,  and 
by  still  four  more  within  a  few  months.  We  have  here  a 
series  of  precedents  which,  since  they  were  set,  have  been 
too  decisively  overruled  to  be  any  longer  cited  as  author- 
ity ;  and  yet  it  so  happens  that  five  of  the  seven  States, 
whose  action  Judge  Bradley  considers  so  worthy  of  imita- 
tion, were  also  five  of  the  eleven  that  seceded. 

I  have  said  that  Judge  Bradley  values  this  class  of  prece- 
dents more  highly  than  I  do.  I  think  1  can  safely  add, 
judging  from  the  past,  that  he  values  them  more  highly 
than  does  the  State  of  Ehode  Island.  Hitherto  Rhode 
Island  has  led  her  sisters  oftener  than  she  has  followed 
them.  It  is  her  glory  that  she  Ijegan  her  career  by  leading 
the  world.  I  do  not  believe  she  has  ever  repented  of  her 
independence.  On  the  contrary,  I  have  the  faith  to  think 
that  she  remains  true  to  her  historic  character ;  and  that, 
while  she  respectfully  considers  the  example  of  her  sisters, 
she  will  not  blindly  follow  it ;  but  that,  after  carefully 
weighing  all  reasons  and  counter  reasons,  all  arguments  and 
counter  arguments,  she  will,  now  as  of  old,  shoulder  the 
responsibility  of  thinking  and  deciding  for  herself. 


The  question  under  debate  has  never,  to  ui}'  knowledge, 
Ijeen  the  subject  of  authoritative  adjudication.  The  exphi- 
nation  of  this  is  simple.  Constitutional  changes,  eflected 
through  the  medium  of  a  convention,  have  generally,  if  not 
always,  l)een  effected  by  the  adoption  of  a  new  constitution. 
A  new  constitution  is  not  like  a  new  statute.  If  a  statute 
be  unconstitutionally  enacted,  the  court,  whenever  the  stat- 
ute is  brought  into  litigation,  pronounces  it  null  and  void. 
But  if  a  new  constitution  is  established,  resulting  in  the  es- 
tablishment of  a  new  government,  with  the  assent  of  the 
old,  the  change,  though  unconstitutional  and  revolutionary, 
is  nevertheless  effectual,  and  it  cannot  be  reversed,  within 
the  State,  without  a  counter  revolution.  This  is  because 
the  old  government,  lietraying  its  trust,  will  have  abdicated 
its  functions  and  consented  to  its  own  dissolution,  and  can, 
therefore,  no  longer  support  the  old  constitution  ;  and  the 
new  government,  including,  the  judiciary,  having  taken 
office  under  the  new  constitution  and  sworn  to  support  it, 
cannot  consistently  entertain  the  question  of  its  legitimac_y. 
The  change  amounts  to  a  revolution,  peacefully  accom- 
plished. 

A  few  cases  are,  however,  cited  by  Judge  Bradlejs  in 
which  the  question  has  been  incidentally  mooted  or  consid- 
ered. The  cases  are  Wells  v.  Bain,  75  Penn.  St.  39; 
Wood's  Appeal,  ibid,5i);  Collier,  Gorernor,  v.  Fi'iermu, 
24  Alabama,  100;  Koehler  d-  Lionje  v.  Hill,  (30  Iowa, 
.-)4.>. 

I  will  tirst  consider  the  I'cnns^'lvania  cases.  The  Penn- 
sylvanians,  it  seems,  adoi)ted  a  new  constitution  in  place  of 
a  former  one,  containing  a  provision  for  its  own  amendment, 
without  following  that  provision.  But  the  former  one  con- 
tained, besides  the  provision,  a  declaration  that  the  people 
"  have  at  all  times  an  inalienable  and  indefeasible  right  to 
alter,  reform  or  abolish  their  government  in  such  manner  as 
they  may  think  proper."  The  declaration  does  not  ditfer 
nmch  from  that  which  was  offered  in  our  constitutional  con- 
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vention  and  there  rejected.*  In  Wells  v.  Bain,  the  court 
was  of  opinion  that  this  declaiatiou,  taken  in  connection 
with  the  declaration  of  the  right  of  popular  petition,  author- 
ized the  passage  of  an  act  providing  for  the  formation  of  a 
new  constitution  through  the  medium  of  a  convention,  with- 
out following  the  special  provision.  The  court,  however, 
does  not  seem  to  have  considered  whether  the  provision  had 
any  restrictive  effect,  but  it  seems  to  have  decided  the  ques- 
tion precisely  as  it  would  have  decided  it  if  there  had  been 
no  provision.  Moreover,  the  question  was  not,  so  far  as 
appears,  either  raised  or  controverted  in  the  suit,  the  ques- 
tion in  the  suit  being  whether  the  convention,  its  lawfulness 
being  assumed,  could  exercise  original  legislative  power. 
The  opinion  of  the  court  on  this  point,  therelbre,  even  if  it 
can  be  regarded  as  more  than  a  mere  dictum,  cannot  be 
regarded  as  authoritative. 

In  Wood's  Appeal,  the  question  was  more  distinctly 
raised.  The  case  originated  in  an  inferior  court.  The 
opi^iion  of  that  court  is  reported  in  extenso.  It  is  this 
opinion  which  furnishes  Judge  Bradley,  very  largely,  with 
his  judicial  thunder.  The  opinion,  however,  rests  heavily 
on  the  declaration  of  right,  and,  while  it  recognizes  the  true 
point,  nevertheless  wanders  off  for  authority  to  changes 
initiated  or  eflected  under  constitutions  which  had  no  provis- 
ions for  their  own  amendment,  and  finally  reaches  the  con- 
clusion that  there  is  a  principle  underlying  the  whole 
American  system,  which  authorizes  constitutional  changes, 
through  the  medium  of  a  convention,  unless  expressly  pro- 
hibited, whether  there  be  any  other  mode  of  amendment 
provided  in  the  constitution  or  not.  The  theory  is,  if  I 
understand  the  opinion,   that  the  power  to  change  the  con- 

*  The  rejected  section  decliired  that,  "  The  people  have  an  inalienable  and  indefeasible 
right,  in  their  original  sovereign  and  unlimited  capacity,  to  ordain  and  institute  govern, 
ment,  and  in  the  same  capacity  to  alter,  reform,  and  totally  change  the  same,  whenever 
their  safety  or  happiness  requires." 
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stitution  exists  independent I3'  of  the  constitution,  b}'  usage 
or  custom  or  natural  right.  The  theory  is  identical  with 
one  of  Judge  Bradley's  theories,  which  I  have  considered 
and  which,  I  think,  I  have  shown  to  be  chimerical.  At  any 
rate,  it  is  inconsistent  with  our  constitution  ;  for,  let  me 
repeat,  our  constitution  cannot  l)e  the  supreme  law,  if  there 
be  any  law  independent  of  it,  l)y  virtue  of  which  it  can 
be  altered  or  superseded.  Judge  Bradley  says  the  opinion 
of  the  inferior  court  was  sustained  by  the  supreme  court 
of  Pennsylvania.  This  is  an  error.  The  case  was  carried 
to  the  supreme  court,  but  before  it  was  reached  for  hear- 
ing, the  new  constitution  had  been  adopted,  and  the 
supreme  court  said  :  "  The  change  made  by  the  people  in 
their  political  institutions,  l)y  the  adoption  of  tiie  proposed 
constitution,  since  this  decree,  forbids  an  inquiry  into  the 
merits  of  this  case.  Tlie  question  is  no  longer  judicial."  The 
supreme  court,  however,  wiiile  it  refrained  from  considering 
this  point,  was  not  quite  so  non-committal  on  another.  The 
lower  court  had  promulgated  a  wild  and  extravagant  theory 
in  regard  to  the  powers  of  constitutional  conventions.  The 
supreme  court  dissects  and  demolishes  this  theory  in  a  man- 
ner which,  to  say  the  least,  will  not  add  to  the  reputation  of 
its  author,  as  a  wise  and  trustworthy  guide  on  questions  of 
constitutional  law.  The  reader  will  observe,  too,  if  he  com- 
pares these  Pennsylvania  cases,  that  the  two  courts,  when 
they  agree  in  result,  disagree  in  their  reasons.  Such  a  dis- 
agreement is  symptomatic  of  error. 

In  the  Alabama  case  the  supreme  court  lield  the  follow- 
ing language  :  "  We  entertain  no  doubt  tliat,  to  change  the 
constitution  in  any  other  mode  than  by  a  convention,  every 
requisition  which  is  demanded  by  the  instrument  itself  must 
be  observed,  and  the  omission  of  any  one  is  fatal  to  the 
amendment."  Judge  Bradley  finds  a  cruml)  of  comfort  in 
the  words,  "in  an}^  other  mode  than  by  a  convention,"  from 
which  he  infers,  perhaps  a  little  too  readily,  that  the  court 
would  have  sustained  the  amendment,  if  made    through  the 
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medium  of  a  convention,  even  though  it  did  not  meet  the 
'  requirements  of  the  constitution.  I  have  already  discussed 
this  view,  and  need  not  repeat  myself.  It  rests  on  the  idea 
that  a  convention  gets  from  the  legislature  or  from  the 
people,  or  from  the  legislature  and  the  people,  in  some 
mysterious  way,  a  power  which  neither  the  legislature  nor 
the  people,  nor  the  legislature  and  the  people  hoth  together, 
have  without  it.  Such  a  doctrine  savors  of  miracle  or  nec- 
romancy, and  it  is  at  any  rate  too  transcendental  for  me ; 
for  whatever  other  merit  it  may  have,  it  lacks  the  sovereign 
merit  of  common  sense.  The  Iowa  case  is  like  the  Alabama 
case,  leaving  out  the  intimation  in  regard  to  a  convention. 
So  far  as  it  goes,  it  is  against  Judge  Bradley,  and  he  does 
not  admire  it. 

I  have  a  few  words  to  say  in  regard  to  the  opinion  of  the 
judges  of  the  supreme  judicial  court  of  Massachusetts,  cited 
by  the  judges  of  the  siipi'eme  court  of  this  State,  as  confirm- 
atory of  their  views.  Judge  Bradley  tries  to  explain  it 
away.  I  do  not  think  he  succeeds.  The  question  pro- 
pounded to  the  jNIassachusetts  judges  was:  "Can  any 
specific  and  particular  amendment  or  amendments  be  made 
in  any  other  manner  than  that  prescribed  in  the  ninth  arti- 
cle of  the  amendments  adopted  in  1820?"  Their  answer 
was :  "  Under  and  pursuant  to  the  existing  constitution, 
there  is  no  authority  given  by  any  reasonable  construction 
or  necessary  implication,  by  which  any  specific  and  particu- 
lar amendment  or  amendments  of  the  constitution  can  be 
made  in  any  other  manner  than  that  prescribed  in  the  ninth 
article  of  the  amendments  adopted  in  1820."  That  is  all 
there  is  of  the  opinion  which  is  pertinent  here.  It  is  short, 
but  in  Mercutio's  phrase,  "it  is  enough."  Judge  Bradley 
cannot  parrj'^  it.  It  leaves  him  without  any  ground  to  stand 
upon  but  this  : — that  though  an  amendment  cannot  be  con- 
stitutionally made  in  the  form  of  an  amendment  in  any 
other  than  the  prescribed  mode,  it  can  he  constitutionally 
made  independently  of  that  mode,  if  you   only  put  it  in  the 
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form  of  a  new  constitution  and  call  it  reconstruction.  M}- 
opinion  is  that  the  grand  old  Massachusetts  Chief  Justice 
would  have  made  short  work  Mith  that  argument,  if  he  had 
had  occasion  to  consider  it. 

Judge  Bradley  claims  Daniel  ^^'ellster  as  autiiorit}-  for 
him.  The  claim,  however,  is  simply  conjectural.  Mr. 
Webster,  in  his  great  speech  in  Luther  n.  Bonlen,  contro- 
verted the  Dorr  doctrine,  and  maintained  that  the  people  of 
a  State  cannot  lawfully  change  their  constitution  without  pro- 
ceeding according  to  some  law  previously  enacted.  In  sup- 
port of  this  proposition  he  instanced  the  unbroken  practice 
of  the  States  from  the  Revolution  down,  referring  particu- 
larly to  New  York,  which  had  then  but  just  accomplished 
such  a  change,  as  the  last.  Judge  Bradley  shows  that  the 
change  in  New  York  was  eflected  by  the  adoption  of  a  new 
constitution  in  place  of  one  previously  existing,  which  con- 
tained a  special  provision  for  its  own  amendment,  and  that 
the  change,  though  effected  under  a  legislative  act,  was  not 
effected  in  pursuance  of  the  provision.  Hence,  he  infers 
that  Mr.  Webster,  in  citing  the  change,  meant  to  indorse  it 
as  legitimate  in  that  respect.  The  inference  is  clearly 
illogical.  Mr.  Webster's  only  purpose  was  to  show  that  it 
had  been  the  invariable  pi-actice  of  the  people  of  the  several 
States  to  wait  for  a  statute  providing  for  the  change  before 
making  it ;  or,  in  other  words,  to  show  tliat  the  action  of 
Dorr  and  his  pstrty  w  as  contrary  to  usage  and  without  prece- 
dent. He  cited  the  change  in  New  York  as  an  example  of 
the  practice,  dwelling  on  it  because  it  was  the  last.  It  was 
enough  for  his  purpose  that  the  people  there  had  not  taken 
the  initiative,  like  Dorr  and  his  party,  but  had  waited  for  a 
statute.  He  did  not  consider  —  it  was  foreign  to  his  purpose 
to  consider — whether  llie  statute  was  constitutional.  The 
change  had  been  accomplished,  and,  being  a  statesman  as 
well  as  a  law3'cr,  he  would  say  nothing  directly  to  disturb 
it.  He  was  a  great  jurist,  but  he  was  also  a  great  advocate, 
and  as  such  he  would  not  needlessly  provoke  antagonism  on 
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an  irrelevant  point.*  And  he  could,  with  the  better  con- 
science, keep  silence  here,  because  he  had  already  expressed 
himself  on  the  point  in  an  entirely  inotFensive  manner. 
Accordiugl}^  I  not  only  deny  the  correctness  of  Judge 
Bradley's  claim,  but  on  the  sti-ength  of  the  expressions  in  the 
passage  referred  to,  I  claim  Mr.  Webster  as  an  authority  on 
my  side.  I  will  quote  the  passage  in  full,  that  the  reader 
may  judge  of  it : 

"  I  have  said  that  it  is  one  principle  of  tlie  American  system  that  the 
people  limit  their  governments,  national  and  state.  They  do  so;  Ijut  it  is 
another  principle,  eqnally  true  and  certain,  and,  according  to  my  judg- 
ment of  things,  equally  important,  that  the  people  often  limit  themselves. 
They  set  Ijounds  to  their  own  power.  Tliey  have  cliosen  to  secure  the 
institutions  which  they  establish  against  the  sudden  impulses  of  mere 
majorities.  All  our  institutions  teem  with  instances  of  this.  It  was 
their  great  conservative  principle,  in  constiUiting  forms  of  government^ 
that  they  should  secure  \vhat  they  had  estaljlished  against  hasty  changes 
by  simple  majorities.  By  the  fifth  article  of  the  constitution  of  the  United 
States,  congress,  two-thirds  of  both  houses  concurring,  may  propose 
amendments  of  the  constitution ;  or,  on  the  application  of  the  legislatures 
of  two-thirds  of  the  States,  may  call  a  convention ;  and  amendments  pro- 
posed in  either  of  these  forms,  must  be  ratified  by  the  legislatures  or  con- 
ventions of  three-fourths  of  the  States.  The  fifth  article  of  the  consti- 
tution, if  it  was  made  a  topic  for  those  who  framed  "the  people's 
constitution"  of  Rhode  Island,  could  only  have  been  a  matter  of  reproach. 
It  gives  no  countenance  to  any  of  these  proceedings,  or  to  anything  lilie 
them.  On  the  contrary,  it  is  one  remarl^able  instance  of  the  enactment  and 
application  of  that  great  American  principle,  that  the  constitution  of 
government  should  be  cautiously  and  prudently  interfered  witli,  and  that 
changes  should  not  ordinarily  be  begun  and  carried  through  by  bare 
majorities." 

I  want  the  reader  to  study  these  pregnant  sentences.  Mr. 
Webster  says  the  people  limit  themselves.  He  says  they 
secure  the  forms  of  government  which  they  establish  from 
hasty  changes  by  simple  majorities.  He  tells  us  that  this  is 
their  great  conservative  principle.  But  how  do  they  secure 
their  forms  of  government  from  hasty  changes  by  simple  ma- 
jorities?    He    shows   how,  by  referring   to  the  provision  for 

♦Judge  Bradley  has  himself  told  us  that  the  court  was  '■  comijosed  ijrincipally  of  judges 
of  a  different  school  of  political  thought  from  Mr.  Webster." 
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amendment  in  the  constitution  of  the  United  States.  That 
provision,  so  far  as  (jiioted  Ijy  him,  is,  like  ours,  simply  an 
affirmative  provision.  Ls  it  not  clear,  then,  that  his  meaning 
is,  that  the  people  secure  their  forms  of  government  from 
hasty  changes  ])y  simple  majorities  hy  prescribing  modes  of 
amendment  which  require  the  consent  of  more  than  simple 
majorities  ?  That  is  evidently  what  he  means.  He  mentions 
no  other  way,  and,  so  far  as  I  know,  there  was  no  other  way 
in  which  such  security  was  made  in  any  State  constitution. 
Judge  Bradley  may  say  that  he  speaks  of  the  constitution  of 
the  United  States.  Certainly  he  does ;  but  he  speaks  of 
State  constitutions  too  ;  and  he  simply  holds  up  the  federal 
constitution  as  the  common  type  or  exemplar,  by  way  of 
illustration,  because  it  is  more  universally  familiar  than  any 
State  constitution.  Any  candid  mind  reading  the  passage 
as  a  whole  must  so  construe  it.  The  language  is  full  of 
plural  forms,  and  it  refers,  not  exclusively,  to  any  one,  but 
to  all  the  governments  and  constitutions,  national  and  state, 
which  belong  to  the  American  system.  Judge  Bradley,  in 
his  zeal,  would  utterly  empty  the  language  of  its  significance. 
The  reader,  I  trust,  will  not  follow  him.  He  will  give  plain 
words  their  plain  meanings,  and  moreover,  catching  inspira- 
tion from  the  great  spirit  which  breathes  through  them,  he 
will  interpret  them  not  in  any  carping  and  hypercritical 
temper,  but  in  the  large  and  sagacious  but  conservative 
temjoer  in  which  they  were  uttered. 

There  is  an  old  maxim  which  in  I^atin  reads,  Contem- 
poranea  exposltio  esf  (iji/im/i,  and  which  in  English  means 
that  contemporaneous  construction  is  best.  The  reason  for 
it  is  obvious.  The  men  who  make  a  law  know  what  they 
mean  by  it,  and  therefore  when,  immediately  after  making 
it,  they  construe  it  b\'  word  or  act,  their  construction  is  of 
high  authority.  Our  constitution  was  construed,  in  I'espect 
of  the  special  provision  for  amendment,  immediately  after 
its  adoption,  by  the  highest  judicial  tribunal  of  the  State. 
It  is  well  known  that  it  was  the  habit  of  my  father,  the  late 
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Chief  Justice  Durfee,  to  express  his  views  on  legal  topics  of 
general  interest  in  his  charges  to  the  grand  jury.  He  was 
a  member  of  the  convention  that  framed  the  present  consti- 
tution, and  its  adoption  would  naturally  suggest  a  charge 
relating  to  it.  Until  quite  recently,  however,  I  was  una- 
ware, or  if  I  had  ever  been  aware,  I  had  forgotten  that  he 
had  actually  improved  the  occasion  ;  but  a  short  while  ago,  in 
looking  over  his  papers  to  find  a  manuscript  pertaining  to  a 
different  matter,  I  came  across  a  charge  to  the  grand  jury, 
in  his  handwriting,  indorsed :  "1843,  August  Term,  New- 
port." I  see  no  reason  lo  doubt  that  the  charge  was 
delivered  at  Newport,  at  the  August  term  of  the  supreme 
court,  in  1843.  If  so,  it  was  doubtless  delivered  with  the 
approval  of  his  associates,  one  of  whom  was  the  late  Chief 
Justice  Staples.  Again,  if  it  was  delivered  at  Newport,  it 
was  doulitless  delivered,  in  accordance  with  his  custom,  in 
every  other  county  of  the  State.  Now  a  charge  on  such  a 
subject,  delivered  throughout  the  State,  must  have  provoked 
dissent  and  discussion,  unless  generally  approved,  and  there- 
fore the  fact  that  there  are  no  traces  of  any  such  dissent  or 
discussion,  shows  that  the  doctrines  proclaimed  in  it  wei'e 
then  accepted  by  the  people  at  large  as  indisputably  correct. 
No  document,  therefore,  could  afford  better  proof  of  what 
was  the  prevalent  construction  of  the  constitution  at  the 
time  of  its  adoption. 

The  charge  begins  with  an  exposition  of  the  Anglo-Ameri- 
can idea  of  political  or  constitutional  sovereignty,  tracing  it 
back  to  its  sources  in  English  history  and  jurisprudence, 
following  it  in  its  evolution  as  it  defines  and  purifies  itself, 
explaining  its  operation  under  the  old  charter,  before  and 
after  the  Revolution,  and  finally  setting  forth  the  proceeding 
by  which  the  State,  without  au}^  interruption  of  its  continu- 
ity, legally  exchanged  the  charter  for  the  constitution.  The 
charge  then,  after  indicating  some  of  the  more  important 
changes  introduced  by  the  constitution,  proceeded  as  fol- 
lows, considering  the  question  which  has  so  long  occupied 
our  attention : 
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"  AVitli  the  exception  of  a  few  resti-iction«,  the  legishitive 
power,  by  an  express  provision  of  the  constitution,  remains 
the  same  as  under  the  charter.  Among  these  restrictions, 
however,  is  one  of  great  im|K)rtance.  It  rehites  to  the 
manner  in  whicii  the  constitution  may  be  amended.  AViien 
a  constitution  prescribes  no  particular  mode  of  amendment, 
it  is  by  no  means  to  be  inferred  from  that  fact  that  it  cannot 
be  amended.  On  the  contrary,  the  power  of  amendment  is 
more  ample  than  with  a  particukir  provision  for  that  purpose. 
In  such  case,  the  organized  people,  acting  through  their 
legislature,  may  prescribe  any  mode  that  may  be  deemed 
most  expedient,  taking  care  not  to  violate  those  fundamental 
principles  of  individual  right  which  lie  at  the  foundations  of 
all  constitutional  governments.  But  when  a  particular  mode 
is  pointed  out  in  the  constitution  it  must  be  pursued,  for  to 
disregard  it  is  to  act  in  violation  of  a  constitutional  provi- 
sion which  we  are  all,  and  particularly  the  sworn  officers  of 
the  State,  under  the  most  solemn  obligations  to  support. 
A  change  brought  about  by  any  other  mode  than  that  prescribed 
by  the  constitution,  when  such  mode  is  prescribed  by  it, 
would  be  revolutionary.  It  was  by  a  departure  from  the 
mode  of  amendment  prescribed  by  the  French  constitution 
and  by  submitting  the  question  directly  to  the  people  that 
Napoleon  Bonaparte  made  himself  consul  for  life,  and  after- 
wards emperor  of  France.  This  might  be  tolerated  as  con- 
stitutional law,  or  ratiier  as  an  evil  to  be  borne,  in  revolu- 
tionary France,  but  not  in  the  Anglo-American  States  of 
this  continent.  Here  we  must  be  governed  l)y  the  provi- 
sions of  our  constitutions.  The  sworn  otficers  of  the  State 
must  not  incur  the  guilt  of  perjury  by  violating  them,  and 
we  nmst  all  recollect,  that  when  we  wilfully  and  knowingly 
depart  from  them,  there  is  no  middle  ground  on  M'hich  we 
can  stop  in  our  revolutionary  progress,  short  of  unmitigated 
absolute  military  dcsjjotism.  Once  establish  it  as  constitu- 
tional law  in  this  Union,  that  an  article  providing  for  the 
amendment   of  a   constitution    may    be    disregarded,    or   a 
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change  of  government  effected  without  pursuing  a  legal 
course,  and  the  last  trumpet  has  sounded  and  the  day  of 
doom  has  ccmie  to  our  political  institutions.  What  could 
prevent  some  popular  chief  who  happened  to  be  President 
of  the  United  States  from  treading  in  the  footsteps  of 
Napoleon  to  a  throne  ?  There  are  no  limits  to  the  madness 
of  faction,  and  there  is  nothing  too  extravagant  for  masses 
of  men  under  the  influence  of  a  temporary  insanity  to  attempt 
and  carry  into  effect." 

I  have  now  said  all  that  I  wish  to  say  on  this  subject.  I 
have  met  all  of  Judge  Bradley's  arguments.  I  have  endeav- 
ored to  express  myself  with  plainness  and  simplicity.  I  am 
afraid  that  I  may  have  l)een  tedious  in  my  desire  to  be  intel- 
ligilile  ;  but  if  so,  the  motive  nuist  be  my  apology.  I  hope 
I  have  succeeded  in  making  myself  perfectly  understood. 
If  I  have,  I  am  content ;  for  then  I  know  that  my  readers 
can  readily  find  whether  I  am  right  or  wrong  in  my  conclu- 
sions, and  I  shall  cheerfully  submit  to  their  verdict. 


